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1. RATHEZ T WEBRE HARA SRR A RIS
x

1.1 AT B/ ATTRW

[ Y2 o B S5 R L T [ 2 AR B RN ) — AN A SR U, IE ik
BT UL, ANEATEAMCEN R, T HZLLAN G F 2877 i3] (Justice not
only has to be done, it must be seen to be done). 7EREFHUFIAH, FUPWTAEE
T I IR UCHERRVE 6 2 T B 3L o 2 e 06 2008 B8 A T o B 1) A AR B B AR FR T
IR f o 2B AT S 5| — L83 156 1) 6 7%, £ Al Rawi and Others v. The Security
Service (2011) UKSC 34 441, Dyson i) & iji.:

“There are certain features of a common law trial which are fundamental to our
system of justice (both criminal and civil). First, subject to certain established and
limited exceptions, trials should be conducted and judgments given in public. The
importance of the open justice principle has been emphasised many times ... The open
Justice principle is not a mere procedural rule. It is a fundamental common law
principle.”



7E Av. BBC (2014) UKSC 25 45/, Reed il B tH 156 /A 85 HE A& 9L 5] 5 1L AR 1)
KIREN, JEBE DA TE N A AR B -

“It is a general principle of our constitutional law that justice is administered
by the courts in public, and is therefore open to public scrutiny.”

BGESHEFAES PG 22, HIEERA S (Access to Court
Records) (2006) (Report 93) 2 2.2 Beffith 1 AR5 A S RHER R 45, AITRan T

“Open justice is a fundamental tenet of New Zealand's justice system. It
requires, as a general rule, that the courts must conduct their business publicly unless
this would result in injustice. Open justice is an important safeguard against judicial
bias, unfairness and incompetence, ensuring that judges are accountable in the
performance of their judicial duties. It maintains public confidence in the impartial
administration of justice by ensuring that judicial hearings are subject to public
scrutiny, and that ‘Justice should not only be done, but should manifestly and

s »”

undoubtedly be seen to be done’.

R F e B 35 A T ) 5 2 B b o [ 9 e T e 8 2 AR i U 7 451 A A 5 mT
W CERFEYFAFNY (Civil Procedural Rule, faif#k “CPR”) Rule 39.2, U1 |:

“39.2 General rule — hearing to be in public

(1) The general rule is that a hearing is to be in public.

(3) A hearing, or any part of it, may be in private if—
(a) publicity would defeat the object of the hearing';
(b) it involves matters relating to national security?;

(c) it involves confidential information (including information relating to
personal financial matters) and publicity would damage that confidentiality®;

(d) a private hearing is necessary to protect the interests of any child or

protected party*;

MM AT R B S AE RIIRR R LR L.

2 AR R E K24,

SIS SRR HEBA R R, MEARNEEEGE EIERER, B2 NG TR A I &
P2 A KA B RHE Mo m R E G R X BERIANECPEN LRI 2 S e —
e ALE S B, (VEREA A I R4 Z B LA S Bt & A d B R AR TR N/ A LR . BB,
WRFWFNFEATFENHNEE LD, UYL E LN 5847 DOk PEis & 77 U e 0. 1 BB b
A B AT DA S Z B DAL R, 0 m] DL SO L N A e i RS . A B E
Eurasian Natural Resources Corporation Ltd v. Dechert LLP (2014) EWHC 3389 (Ch)Z& 1, /A FF B {1t 3 7 J&7 U]
IAFLBUR S HAMEE R AILEBR (BlIAR. AG74, ERMARFAEE) KAEMR, EBEA AT e ER
JE B A AT A B4

4 NG SNER T IRY ) LE B AL T BRI R L.



(e) It is a hearing of an application made without notice and it would be
unjust to any respondent for there to be a public hearing®;

(f) it involves uncontentious matters arising in the administration of trusts
or in the administration of a deceased person's estate®; or

(g) the court considers this to be necessary, in the interests of justice’.”

fal Bk U, ZEHIEA LI H AR G, HWEAE RISt Flande iz i)
Eurasian Natural Resources Corporation Ltd v. Dechert LLP (2014) EWHC 3389 (Ch)
S8, Ji45 Eurasian Natural Resources Corporation Ltd (f&jF#X ENRC) &M% 7
WA E AR AWE T 1994 FERAL A A, FFT 2006 FEAEAR R SR A 2 P

(London Stock Exchange, E{f#ji#% LSE) 17, ENRC /& [EPr_ 34 180" (i
FEEERNKO Bl (HFRE TR HHALFRTHEFH DR 78 2011 4K, HT
2R AE M R SR R AT ) — e, S 32 S U R S VR LA P
WVEIHEE#E (Serious Fraud Office, f&#% SFO) X ENRC ] feA77E )i Je b il
M IAT ATFUG IR LD, 4 ) A2 8 W SR A0 [ % 4 i Ui e 5 Fofth— S R B A 5 o
SFO #2£& ENRC XJ W AVEAT NAEAE BB A FE/T (self-reporting process),
ATRL “MER &, Kt ENRC ZRAF T — 2K 4N Dechert I [E bR IT=E 55 BT T 46
FERIRIAT G DLJUE R S0 B IEIR SR . {HZ )5 Dechert AN i) 2 Im
ol 1 ENRC [RVE R, 7620 P9 AF 1 I Ta] BELAR SR I 2% B B0t il 1,630 J3 3285
£ 2013 4 3 H 27 H, ENRC #E4 X Dechert (23T, el AT 73— F A
HE5 . HN T fEBR Dechert %f ENRC FISCHHI A B (lien), AR IUE A4
Dechert [ EE 9% B 2 /b o X 75 BB 7 (Solicitor Act 1974) Z section 70
X Dechert B P iEAT %A (taxation) .

HMRHAT AT HE, RAHE SFO IR A5 . M4 LnlE s fiRE
B2 BAEE BURHIM R S it e, X254 ENRC #RAE SFO Fr22E4T 1K1
B AT E AR FIHAL, 1 SFO B AT e 2 KM 5 F . XL Rl S
H— & =4 Dechert #F24575Ft, LLEIR Dechert 7EE H i 7 WRLL TAE. H1T
AR o X R SaE L 55 R A (Legal Professional Privilege, B ff
FRLPP) HIn] R, TARYE A G, Wi P UR IR It B 4 A Al 5%
R B (A R 2 BRE AABOGEART IO RE =07 580 %0 R ST 9 1)

S RIS EITHHTE Cex parte/without notice) A4, BlUN%ELE4S (Freezing Order) Bi/D3i15E =
J7 4 #& 4 (Norwich Pharmacal Order), AJF# Bt SEHIE R LR L.

b SN AN A AR G B G, TR W Rk AR FEEL A N i 7 . #E Eurasian Natural
Resources Corporation Ltd v. Dechert LLP (2014) EWHC 3389 (Ch) 5G], 2 e th 1 211% 2 51 i S 130 3t Il f i
o, MRS TERR “B R Cofficer), AT LA B 2 B AT L& FX P AME Dl (HIZ R A H 4
WA

T XE T A RMENUE, XERZEEEE NI, RS LS RENFHETAE AR, BEINETEE
AR X, LR RR R O A AR A B A EAT R AL . TAAEAE EIRPLE], i B EEE
T HNEEEE S, ERERAT AN — 8 AR E M AR K .

8 [A—AN &%) SFO v. ENRC (2018) EWCA Civ 2006 _FFEE 255l — a5 45 9. (Legal
Professional Privilege) JE% BEEZRIEH], ERTENESHE -EHIEFEFLHMNE.

O KTRXFHMNATTAAREF—FZ 2.1 BE5EE (BAMNBEIT. ANERERE) — P8 TEZ 1262



Senior Courts Costs Office Fx TG A 2 AT H . X /& Dechert "2 5],
H AR AMRBELHIE T ENRC FFR Dechert A& B L UM 9 (— Leph Rl gt Fib i
MEgs 18R, Dechert Ay Eilid AP # H4E H A Z . T/ ENRC B,
FRARE CPR Rule 39.2(3)(c) 5 ()BT AN AT H FE .

XABIRAG T RBE SRR, Roth KIKE U

“Should the hearing be in private? Although I have found that the waiver of
LPP was only limited, so that the material remains protected by LPP as regards third
parties, there remains the question whether the court here should therefore order that
the costs application be heard in private.!® CPR rule 39.2(3) gives the court a
discretion, which I consider must be exercised in the interests of justice and the

parties.

Here, ENRC has a very real concern that a public hearing will expose much of
the material to the SFO and thereby prejudice its position. Part of the retainer of
Dechert in this case was to assist ENRC in the fraud investigation and its dealings
with the SFO, and so some of the privileged documents were created for that very
purpose. I consider that there is the potential for very real prejudice to ENRC if the
matter were heard in public. That is illustrated by the declared position of ENRC that
if the order below stands, it will not proceed with its application.*' The effective
protection of ENRC's rights therefore requires that the matter be heard in private.

By contrast, what legitimate interest has Dechert that the application should be
heard in public? This is addressed in a brief witness statement from Mr Richard
Harrison, ... exhibits a bundle of press articles which he says include reports that
ENRC is ‘suing Dechert for overcharging millions of pounds’. ... Nonetheless, [
recognise Dechert's understandable concern to vindicate its reputation. But I consider
that this concern will be entirely met by a public judgment determining the costs
application. There is no question of this court directing that the costs judgment itself
should be kept private ... I can see no need for the hearing itself to be in public, which
is the issue on this appeal, in order adequately to protect Dechert's interests. Indeed, |
would have thought that a public hearing might have a contrary effect since all the
allegations advanced by ENRC regarding its overcharging would then be rehearsed

before a public audience.'?

B.

103X HURE U BRI R IR GE AL CRAEIZANERR E RIVRIA 4 Dechert FEAL, A S BRE SRR AT WA 556

FFZ 2 B A =I5, ARIX AR SFO ANRETEVRIAH BELEAE A ORI Sk {H— HL SFO %01

8 7 AFAEA RAIE LS Dechert SR R CI/AE B HEAR, AUn] LUE K77 AT, ST R e
e et RPEA /S BXT SFO A4 AL IR & SFO AN, — BT AJFH B
SFO AIE 7 WA, iR4 XS ENRC k)™ B4

M ENRC ZoR AT i BUR Tl b, b2 O B RIE AL ST 2 1 F A, ot B SO 4
Uik, AT LA T N — S A AR RBUR N 2, ORFFSCIR/AE B IILE XS ENRC (1 244k

12 Dechert FJUENIIE S H1Hf L7 R BT Dechert AN BRSCHUEL 1/ 77 985482 2% (0 AR RIS . VEE AT



Finally, it is not suggested that there is some particular public interest on the
facts of this case for holding the hearing in public.*® I also consider it of some
relevance that this is not adversarial litigation but the exercise of a supervisory

Jurisdiction by the court over its officers.**

Accordingly, the appeal will be allowed and the court will order that the hearing
of the application and any subsequent assessment pursuant to sect 70 SA 1974 be
heard in private.”

FUFEE ([2016] EWCA Civ 375) W3R T mBepg Rk, BEPns g N (78
ZoEH 2 ENRC) A IEASAT IR HIRE, WAEAERE 1974 F
{Solicitors Act) Z section 70 Xf 132 2% 34T 4% FLE it S AS 2 8 .

1.2 EPFA T RRRBMMA VTG B 53R R

ST B R N A A A AEVRVA 7 (non-litigant/non-party) B LAFRAHAd A F
WG B 530 X0 A BBARFRHL A BR3Pyl KA b F ) 5e 4
X FRIE VR IATT (litigant) RULZRFRE. S ] F 520 e — LK pEH 55

CREA R A RN FREERSS) IR, BRFA T AR HE K
TER TR T o B — 2RI AS & BRI, EAVRIATT I Bl ARR AT REF N
N T o BRI 4R (0SB AR IE Bk i Bk (BETED BB S . a2
P M ABE B 4015 Q0 SR A S G 0 T TE S A OR L S oR  AE B AR tHIE A
TAORFEHLEVE, BRI 2 X e AR PG 5 DUAR R ) 7 s o

{HIE4N Shaw 1 B3 #E Scott v. Scott (1913) AC 417 Sefl b i, A JF 5 ¥ LA
TRAEA IR A2 H A2 i i 8 BIORE o 28 o 2 i 3 111 2 WL 3 A it A 2 B A R
EH AL BRIEIIT, A B A P D22 kb o 18 MRS 1 FE SRt
B AR5 R AR E B 2 OCE 2L, IR0 John Donaldson KiAE 7E
Attorney General v. Guardian Newspapers (No 2) (1990) 1 AC 109 S5 B Frisi, I
RAYENA BB H (eyes and ears of the general public) iRt .

Dechert 2 818 A EER4E B 42, (HIXASH 15620 DUBEE 4 AT IR seil. AA T
HIFARRBRLE A RPN, R HEL R JXS Dechert HH), A4 Dechert 5842 W] LL4ES H 21
2% . BB YN A TF# H M Al G625t Dechert AR, HEFeiXFE— KA ENRC FFR Dechert NS HEH)
RS AT T RIEE B A SR K40 X Dechert 481, R EL/EH A — P45+ 3 KF ENRC B2
Dechert FHi 23 /A & 382 LAXT Dechert 38& B8 R BAF] . MOX B AT DIHERT, F BT AT i #xT
Dechert MK Dechert IRIFER AT H I £ 2 4ME | ENRC NERATFHERILA, A E ENRC
BB . XFABOR N TR B ORI, WA FRNEE, RUlidm—B “Wike” mrrses®
[DZ- RS- INIIT YN

13 Dechert 3527 £ H HAMARRIA (10 8 FL 0 2 — 8 LA TF 8

YO TER R B 6 H 2RI CPR Rule 39.2 TEE/SFIA AT 8 BG5S ME I AT BELEZSeBiiE H

15 411 Chan U Seek v. Alvis Vehicles (2004) EWHC 3092 (Ch); Guardian News and Media Ltd v. City of
Westminster Magistrates Court (2013) QB 618; Blue v. Ashley (2017) EWHC 1553 (Comm)Z:5E4.

16 ZEXMNRFE AR YIER IR . BB EHESSIMeBUrEY, BAEA J7 B S Z R T A
PR T 77 ik SN E SR 7 A RO R — L ORI RRRIE, e i AR AR B [ R B A T
G SN T



Fi7&, Toulson KyEE7E Guardian News and Media Ltd v. City of Westminster
Magistrates Court (2013) QB 618 5GHliii:  “at the heart of our system of justice and
vital to the rule of law ... the transparency of the legal process ... not only the
individual judge who is open to scrutiny but the process of justice.”

S WHHHMLE (European Convention for the Protection of Human Rights and
Fundamental Freedoms) < article 10 T34 1 fRiE. 518 H A ETE 7 ZmE
SRR ALSE 115 5/8ER 5 B RIBCH . 215 B JE NS 58 5 AR
M BERIE B FOVF A AREF A2 10 AT DAl SE B R VA A

TEARZ W S AR e, %835 7] LA Guardian News and Media Ltd v. City of
Westminster Magistrates Court 5/ 5 i fa] B/ 4H o 15l 1) S 4 A D% 36 [ A AR
WA IEEARESSE, ERG1VE. (D) M5Bt (Magistrates” Court)
TG 52 B 36 [E AR BOR 5| I AR e rh S22 — 2830 . (CEARkD) W HE —JHah g
TEREIR 4B e B RS EURBE IS eI, EVREEIAN (CHAR) HIE R ENX s A
P T H O, A BRI 2 A o6t Sk [ W] 9k 2R e e b B I R s 5 SR
A FERRA AL SRR SE ) 9 [ A RIEATA 2 SO e, ERBE R SR ARERRAS o 1Pt
SR FRUAT b (AR AN FRZZ 5 IR IX N B, T RS A
PREIPFR LE A AFEAE IR . Toulson KIZEH Ui

“The Guardian has a serious journalistic purpose in seeking access to the
documents. It wants to be able to refer to them for the purpose of stimulating informed
debate about the way in which the justice system deals with suspected international

corruption and the system for extradition of British subjects to the USA.

Unless some strong contrary argument can be made out, the courts should assist
rather than impede such an exercise. The reasons are not difficult to state. The way in
which the justice system addresses international corruption and the operation of the
Extradition Act are matters of public interest about which it is right that the public
should be informed. The public is more likely to be engaged by an article which
focuses on the facts of a particular case than by a more general or abstract

discussion.”

156 AR BT AR YRV 1 Fo A A P FE VR VA J5 oK U, a0 2R OV 8 2 bl sl STk
IR BEIRin, 84 H AT BB AT L BB IR B L A7 AE I VRV R 22 SCAF (31
WSCRERYBUENEF ) St EE. [ 4S8r 2 ARBIFA T IT

AURIR R DUEARE W, Blin— A E R HOR] i S 20 2 KU 5 2 B .
R KGR FATHIFIRFFHLE , A2 ] BE P S RN K52 B fie i # Bl A e A
REAR R (EURA — A Z Ik PR BEUR L, A4 HAth 52 82mi i AL B R B 58
S T BUBERTE 51 525, w] LA Bt — 2D RV BT ROATg ). H T
NS ARYFRVA 5 R e 1 3 5 58 4 BV B 2 TR1VEBE RS A7 %3012 WL Law

VRS RIVFHEE SRS, AISRAREZ 1.6.1 B
B RTPRMIENESA RS, BAEAEMEN 1.7.1 B AN,



Debenture Trust Corp (Channel Islands) Ltd v. Lexington Insurance Co (Application
for Disclosure) (2003) EWHC 2297 (Comm); Dian AO v. David Frankel & Mead
(2004) EWHC 2662 (Comm); Sayers v. SmithKline Feecham Plc (2007) EWHC 1346
(QB); R (on the application of Taranissi) v. Human Fertilisation and Embyology
Authority (2009) EWHC 130 (Admin); HIH Nordbank v. Saad Air (2012) EWHC
3213 (Comm); Cape Intermediate Holdings Ltd v. Dring (2018) EWCA Civ 1795;
The Chartered Institute of Arbitrators v. B, C and D (2019) EWHC 460 (Comm)Z%5t;
il

AN NS EVERE T2 82 TR, IR0 Floyd KK H 7 Pfizer
Health AB v. Schwarz Pharma AG (2010) EWHC 3236 (Pat) 5541 it i -

“It is well known that third parties are often keen to inspect the Grounds of
Invalidity in a patent action, in order to assist their own actual or intended attack on
its validity...”

EEHH AR T] LTI — K2 6] . — SRR AEAE A St 2 % /5
TR E, WIS R T gk R AR R, RN SR Sk et
R N RATS . MR BB et gt A R E R (PICC) WA, H AR
EAR Z /™ H G A A G & 75 BNz A AL (subrogate) DA A 7T 68 A& A & it

(unseaworthy) AHFRIMAR (BR T 240K A A0 SN EIHE R, I b HE A 2R
AHARD S 2AMIRITI 5T R MG T2 NMRISEN, F %W
FHITAE S H T A AE AT (B0 EFLEGFELE TN 0 D, (H4 7] fg & HAth
o 07 B SR RIAnfAT B 22 (FL 2 S B2, 17 I S AR %4 H A R
A —E RN, FAHA L8 NRIFEIFA R ETE (particulars) 5
SRR, REgigeAgh. (HEFRAZ G £xT e 6 Z RIGH) 1 40
RUR TR Jra s, 235 e AR B0 — AN TR it 2 B B R EN VL B A A AH G R,
T g — N [ ol AW I AN B AL T N L K8 S5 s Sk ) B A AR 4
EREBE AR (SRS ERELR ) FHE T iFn. TR88 T 7S EFIm
TEVEBEAE F VR A RIS, BAR U YRR AE AT H o G U R HE BB R R
TREEMGARRIRE R A T b, FEUAL: K4shl - b 7oA mas sk, T2
JEAN, FHREPAENRRIE, AR EAEE S IABETA . X8 T ARIT
AT BB ZR 20, S8 B AR P2 i 1 OR bR I S R B T AN ORI = B AT

i o

AR R EE, BT AR g E AR (/e 3 ik [ 5k
M XERE) ffiE. B BAR B AP E 2w EOE T 2 08 2V 2 AN R [ X
FIiEBe S FRE RS, A TS 2 BUS & EER E B ARE. RE2
GBI EZIEGEBAT IR E SIS, BBA AT & BRI, 2R IR
kB R EUE B g R T AR SR AN SR E AL, BERY K
TG RIMEERE o XA RITE A AR K, 1B N7 B A s EE R
( 55/l At A 30 vk L S i DX PRIV e ) LA A R A AT RV B VR VA ST HEA T S AT



P55 Cearly discovery) YHiF# . fEEPrEIESIH, i N 2824
BRI T OB 73 1 A2 7E X Lo Rl 2 m] v ML 1 B SR B X vk e, A2 A —
S =) 2 VR LR = ) R ) [ SR b X VB

1.3 AFFEES5YFATTFREIFEIFA T RS B B R 2 A AU

fe 4t kBt B/ r HRA I U EUE B HE W LIFATT R, AR
TEE VR RAS H AL (balance) W77 2B A RIS aE BB SE AT 2
(open trial) IHEEEH K. WR <, HiE T#A T AHWIE, (public domain), A]
LB IEVRIA T (non-litigant/non-party) 3KHL. 7ELCARTIVEREURAH, FTEVFIATT
B SO SR U7 B 2215 5 i S A DL 1 Sk ()% 3 XAE A T o B 52 H
K, EEAEIFRERTASTRAT P FrLAd a8 B AT 2 AGER AT ALE 23 T 5 B
W 21 A U405 o 1 W SR R VR A2 7E N 2 (chambers) ANA 5 B Gin camera
/in private), AN ALIREA KRB . (HIXE AR 1.1 B
FE RN AT AAS 2 o B 5 A L

S R AL BT VR A SR R T R T SR 54 8%, SO mr AL, WAE R A
ERF AR A (XBEAEYZ 1.5 BN D), Hil4at (written
advocacy) HiE#E CAHU T H3k4+ 5 (oral advocacy) HiEHE BN IFA I
ko o EVEE WAL SR R AT P R A R E, R R —ik Aai—FF
FIFRE, BT R IATTAAREEITE S RA . ER S SRR K AR EE BN
{HILAE AN AR N B SR VA B AE T BERT 132 (pre-reading) K& CAF, XLk
TN A A A, &2 R RSB —E A, Wl iidErg
7 BCA RIS 55 W7 1 8 F o BRI A 2 W B 430, X FEAEE YR UA 7 S5 O )
A GRA (inspect) S5EED (copy) VEFEIERFIRA], FlanZIEMRAE (Statement
of Case). PiiitP5HRERMEER (Statement of Defence & Counterclaim). F ¥ K
2N (Skeleton Arguments) BHEE[RiA] (Opening Submissions). A& FEHE/ T
] (evidence-in-chief/examination-in-chief) [HJiE NiEE (Witness Statement). %
FUE AR (Expert’s Report). CAFFA4 (Exhibits) %5

X B g2 7E GIO Personal Investment Services Ltd. v. Liverpool and
London Steamship Protection and Indemnity Association Ltd (1999) 1 WLR 984 4
U R A AR VR A A BUR 2 AR T AR A 80 M N & 5
& 7 HSLIFREMRTE Coral opening) 145 ] 4 K AN B8 ) B2 B 1]

— MR, RN AT B A SEA SR /A FE SR (open justice principle) %,
JIT LV e 2 0 LE AR VR VA J7 B Ak A 25 5 SR A5 CE T g B BRIN 4 52 Hh (BT DL BRI

1 FE IR RS (pre-action disclosure), {H ] LUZHH#%#E (pre-trial/pre-hearing disclosure).

20 Toulson K% E 7 Guardian News and Media Ltd v. City of Westminster Magistrates Court (2013) QB 618 54
BT AT BRIR N B 9308 : “to ensure the public to understand and scrutinize the justice system of which the
courts are the administrators.”
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R B B R Al A B AR T D BSOS B SEAR B o EEER A VF
Z AN, U525 B Al E AR R A SR BOR /A 2d,  WJRR T IESAL (X
et EEHE L) SCFMPLENE. 27 3 E RN S

CPR rule 54C X OZA 7EXT, ARYFIATT B A AT PATAIL B R &
SRR, AR A SRS B IE LR S A BEIRIE S, XA R AR
1.6 Britt— P4, AR B A My 8, 3%y T Il A AN R T R RO A4 ]
UONAE AL IRR T 8 R AR 22 AN RIS A SRR, AN e fa] T B A ¥ B A 1 50
PRI A AT AR NESAT PLREB IR L — M 5k, RErdEsE
KSR RURA T BIRLR 1 ) U345 —i8 =2 . — D RDLIFA, U7 IR
TR EIEBAR 2 S, IR SO 2 — o AR IR iR A U7 IR RS B 33t
BBy, MR AESR S EE N ARZ R AR (relevant) £ 2R ARAKEISLAF
XA AT RENIHE SR Z NP EZ S (Trial Bundles) w1, FER LM
WA RA LM EZEILANRE . CHRIAEAERE R RT3, R
LN AR ST, ] RE AT T LB . XSS B R D8
T A BRI AR BRIV E B, IR R ERE SR R TR AR
o BT, WRAT RARVRA T T REINHEAE 955 W, i n] IRZBIX LS. H
KRBT 1) 55 R IR SCAFARASAS AT RE I I R AR 2o XK, L R84
SR B9 R (VR IR T IS N AL 2 B HL 2L

T3 A B B H A T T AR L, 45 i 2 A A 248 o T g B E A
P BE (chambers) FEAT, AN 1] 2 A A FF 1) (4l Eurasian Natural Resources Corporation
Ltd v. Dechert LLP [2014] EWHC 3389 [Ch]5ef, sR&F REM RS, AR
/brlaE] (interlocutory) BN EEHAT. X—K, 2 EARIEFIATH—
ENBEIRTG SRA VAT EIERE I S E? R, XA kBB, fEEn T 3E
ORI A ARBUR /R & I, AT5 AT BAar & [ EYRA J7 S S0 o ik e A fig
BT, EEIEYR AT I HIE 2 S LB (proportionality ). 25 E& 1R 25 B4 :
AEURATT EERTH B I, SRR B ST, YRATT (Rl iR 8 2 e R
(R4 it A SO i B R D) 2 5 2 IR AR VR VA J7 BRA AR SRS SR T 32 2P 5, 42
A3 0] LR AR VR VA TT SRAGES 3 SO B3 SCAF IR — 388 70 10 AT ST 45 55 o FEAL
5 7 JRA TR BRAAIBCR G, WFRERA N AIE, AT LA (redact/blank
off/sealed up) #i7r WA BCKELE 4 T X3R4 AR IRA TT, BURIREIEIFIATT
A FH AR R AR S 1 H

1.4 FMLAP I

B ORAE YRR U5 B AR 2 IR VR AT S04 S B R 0 1) Ip ikt A2 it id
R UG 2L P, (confidentiality) 5A BRHIMIRIE (B RAE

A ST T R T AR TS \E PRI
2 TR PRI, A8 B R R U S U SRS R 2 o 5 43 S 10 A Bl T 3 B R L SR R
WFHE AR IE S AT AT I, Hh— AR 7t 2R % M (investment arbitration ).
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e AT RS o P AP AR R VR IRAT B, B8MnE. IunERE (ff
LMY 16 & 17 kit

“16. LIFELTF HBE T AT H BRI RFE /7

(1) BRFB) KT EIES) s L BETTHI RS DI Ig I Z AR FE 1 5 2, 2
LAFE L TT 87 2 77 o 7o

2) 4 ——

(a) FFI— 77t Hig: 2

(b) FEBETEATIT I, (G b AR R /7 P A T T
VL ] i S AR ST E AT A REA (T P o

17. Xf BUFELTF B 77 ZH AT B e R R 7 1 7R-F H IR A

(1) ARG T A5 e LUE AT By 2B 1T 2R 3 PP 15 197212
JHATELIFIEFEFET) o

(2) 2B 1 R LTI/ T — T ) (F i e T iz
FESF I Z RN A1E 7T 17) ] FRZEHITT T o

(VBRAEFFEPLL TR BT T T R 2RI 77 ——
(@ T 5T RS TF L% 2

(b) IAFEIGHHIK A 1% FRFIHT T, A LSBT — 77 G 27 B IR EH
T HE(EITEIT 2712 97) o

(4) /S EH ) HHIHE Wkl ——

(a) LT L TE SR/ IF 1) e K

(b) KA IZH R AL X

L BEAIE S B I PRI IR B ] FA TR IRR S TR

(5) U175 e TR () sk 75775, AIRAIIR G AT FRZES (AfENT— 7 G P 7 2
Kt 1% 5 IR 7 T HI L 1 FEE(C T A2 2 77 HIFHE) T i 7y ) i —

(a) BRI FHT 50 LU % 5 IR T T (FH 757 K

D)(U1%FE L g, FHEIRY (@) BAF T 75 TR R HIIR s IR =G A GEZ
B GIHE) I EREIRI AN FFR R G R4 75, 1H

AUFARRR (Fhak) HTBE, A RE SR MR EA Re =AU E, T A A i R N 2
Tr e BAE A AT I
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N 10 4

”

HEE 1) (Arbitration Act 1996) A & SCES PRI FASEPE (privacy) BY
WL . 1E Saville {31 A 3 1] Departmental Advisory Committee HJ# 75 H i
BV NN YA R 2 G AME L, W R B STk — — e 2 H IR R A
T 3792 2% SO AH 2 BEAS I AN 8003k 117) S8 45192 0 — 2 H i DL 00 (E 1 SR v g 2
L) A LI R FE . BRI 7 1 ) S S VE L AL 2 Potter RKIEEAE Ali
Shipping Corporation v. Shipyard Trogir (1999) 1 WLR 314 5451 7 B i3 -

“While ... the boundaries of the obligation of confidence ... have yet to be
delineated ... the manner in which that may best be achieved is by formulating
exceptions of broad application to be applied in individual cases, rather than by
seeking to reconsider, and if necessary adapt, the general rule on each occasion in the
light of the particular circumstances and presumed intentions of the parties at the
time of their original agreement.”

Rl Al R 25 1 S5 ML e A e VA B N A, BRAREA — Sy il e
(451 SR 10 B AR XU BH 7R 208 5 53 UL 3 i 2 0 P PEAS B . A8 e VA B it A7
15 A LI VF AT T AE W EE A AFF H# B (heard in chambers), 3545 DA
Yl B A e A, JEURVA T — Rt ek SR A AH S 7R ik 3% « 7E Glidepath
Holding BV v. Thompson (2005) EWHC 818 (Comm)%G %, Glidepath 75 &
Thompson 7642 S8 5 BVEHFF LR IR, BT AAAEME L, ZIEBT R 1A
Pl Gstay) X7 @ P EMF G+ . Onwuka SeEAE AAEYRVATT VLR
I IR IZ IR A IERTEIE K . Colman KV B HI2 W SR 3 A i 3 07 1) [F) = B
FRAERR R R (A AR AL B 41 ), VB 2 S PR i s R e ML 3 M
a4 H A 28 = J7 /ARVRIA T 3458 R IR SCAE (court documents) .

Ali Shipping Corporation v. Shipyard Trogir 7o 4F %] 1 Al VE 3L 2
I A BRI IR IR O, Ferp— AN AME D2 “ A IER] 7> Cinterest of justice)o 1X—
AL B A (AP BiE—— M 1996 F25 [ i 2 3 B 7 55 82 (2006 52D
—HHET=FZ 2 BHFER.

{EIE ] The Chartered Institute of Arbitrators v. B, C and D (2019) EWHC
460 (Comm)Fefilrt, ZEB5U0 K —#d B 2 s EFF Vi # bl h<x (the Chartered
Institute of Arbitrators, f&IFX “CIArb”) [—4f# . % 4% C 5 =1 D
PRGN, B WA RMARM L T . C X ERER A TR RE 7 BAEN
ik AT RE S W EMAE R AGFERN R IPRK R, C ERER, B
{ Arbitration Act 1996) 2 section 24(1)(a)=E 5K B4 IE M FIK I MRS 1Z 2 4 5 L 1)
NIEME, 5 RIEFLRER A E R . &P H) Hamblen KiEHINE, B RIHE KA
ERA I B IR RetE, N HEE. 25 B #EEMEAIRS, 1 ClAD #
BT H e A4 4R 5 (disciplinary charges ), FE¥ Hig 24 a4
(disciplinary tribunal).
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7£ 2018 /£ 6 H 4 H, CIArb #4& CPR rule 5.4C [ykRBife H HIiE, 1ERIERE
A RVFERE BRI (B4 C M EHRAD TS0 F: (1) 4R (Statements
of Case); (2) iFAIFEE (Witness Statements) 54 (Exhibits); (3) ks
R UL S 45 K44 (Written Submissions and Skeleton Arguments) .

Moulder KiEEATE T FEA (discretion) 3 CIArb FHKH T Ali
Shipping Corporation v. Shipyard Trogir 5& 1 H 42 21| 2 IEF) 753X — i L% 141
AMEIL o A 3 AR SR R 55 10 5 B 55 A v 7 TR 75 IR e =K F s KR 24k
& T — A AN B H 200 CIAT B, BETS ARIE2 514 B B 7~ 26 01 B0 52 1)
— AR HE SR, HZ T A RS AT X — M EP) S BRI A B
IR Z o VEBERNAZSC R, MBS B CTAD $AT HARHE.

FEAS BT I » Moulder KiAH A R EfM# R (B) BIFEF C&EsE,
1M B 22 % 2 A 5% - Hamblen K% E CAEH A R AeRAH SO 2N
HHE, ARSI AR OB T AF9, JiExt D fiFEamR. Frid
Moulder KiAE A& SLVF CIArb SRAFRIGHRIE . IEAIES 5. anikie
CENFIRAF XS R, wiar S C IR ALEIA.

1.5 ¥EBEITRERHMHEE R R

CAfEARTEZ 1.3 BHRE, IEF RN MMOEE TR R MR (FsL
AP FIFE ) o BAE TSk Rk /4% (oral advocacy) CLZ&IZHTHE i
TAFEAR/ #h 7S, G0 B K 4X (Skeleton Arguments) . S JE [% 1] ( Opening
Submissions)« A& FiEHE/F 4L (Evidence-in-chief/Examination-in-chief) FFJiiF
NIEF (Witness Statements) &5 o XM AR 24 T 42 =T BE 1) 302 575 1) (FF
BEVT LLAER B3 5300 59— 77 AT LA OR X7 7E - BE BB O 28 0158 X7 [ SRR,
2 ] PARR ET R 7 IR N AR T EYE (hearsay evidence) HEATIHE, ASLETF
JE B 406 7 YR Vs 7 R 2E

7E 431 Wi Blue v. Ashley (2017) EWHC 1553 (Comm)%6 1, £ 5% )4+ 8=
VERAEFVATT BIBAR (CRIEE4R)) BEBEFFRERTRAFIENIE 5 2. Leggatt KiZ:
B XTILAESE CPR T B VF VA H T RIS 45 ) N O HOE 1 o, e

“Historically in civil cases (as it still is today in criminal proceedings) the
giving of evidence by witnesses at a trial was an entirely oral process. First, counsel
for the party calling the witness would ask questions to elicit evidence from the
witness ‘in chief’. Then counsel for the opposing party would cross-examine the
witness.?* Traditionally, the parties to the litigation and their counsel would have no

B RTIRFRA TR BT EIRHE N ES T AT 1.7.1 B

2 s EIRFYFAMIME (S RIFFIATIRZ FAETE AR ARSI Sk . JeIEAN—T71
AR KA ] IE N H2 H 5 P A TS ) 3 (specific open question) 4-3F ATt H E1EHE, a2 iE A H “Hik
B EFTAMERFELEA . ZEXN T RRKEN S REL /A X LR (cross-examination) iEA, 2 HALEE
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notice of what witnesses of fact called by opposing parties were going to say in
evidence until they said it.?® That began to change after provision for written witness
statements was first introduced in certain parts of the High Court, including the
Commercial Court, in 1986.°® Under the modern CPR parties are required to serve
witness statements in advance of a trial. A witness statement is defined in the Rules as
‘a written statement signed by a person which contains the evidence which that
person would be allowed to give orally’: see CPR r 32.4.2" The purpose of requiring
such statements to be served is twofold. First, it enables parties to prepare for trial
with notice of the evidence which the other side may adduce. This avoids unfair
surprise and enables rebuttal evidence to be obtained where necessary and
cross-examination to be better prepared. It also allows each party to make a fuller
assessment of the strength of the other party's case, which may facilitate settlement.?®
The second purpose of witness statements is to make the trial process more efficient
by saving the time that would otherwise be taken up by oral evidence given in chief.
Instead of such oral evidence, the witness is simply asked to identify their statement

and confirm their belief that its contents are true.?®”

$5¢ 46 R X A A% b K AR A a2 B YR EE Y GIO Personal Investment
Services Ltd v. Liverpool and London Steamship Protection and Indemnity
Association Ltd (1999) 1 WLR 984 44|, 248} [1] {Rules of the Supreme Court) ({i]
PR RSC) AME CPR A MZRENR, BT LA RS R AR5 A VAR B ARG B H &
[\I#2/7 (inherent jurisdiction to regulate own procedures) 5/ & EFE N (open
justice principle) {E H #k € o 7E1% 761, 1Bt # 2 FE VR VA TT (non-litigant/non-party )
AT DASRAS A4 A e VR B T AT 32 R I S0 (can be treated as read out in open
court to the judge). [k, FEVFIATTRI (prima facie) HHAFIAREUESE 1)
UENE & B 1 Sk T B B a] 1R 4 2R 20

{E CPR T [ SmithKline Beecham Biologicals SA v. Connaught Laboratories Inc
(1999) 4 All ER 498 L irRESefil, 28 FI9 B SR 1T B 1A 28 i S 2 B %R
YR ARE BB — 0 o IR E AR AT RE NI TR RE AN A SR SR IR
A AR LRI 735 .

$2% 1f Barings Plc v. Coopers & Lybrand (2000) 1 WLR 2353 54|, b IFEE T
Je % TN A RE RIEVE B BT A (R W AT A S — Se SO, ME— AT AT R

TE A/t ) BT B S I0A

B LG AR BT AR KR 2 TSl Ao 7 E A2 UiAt4, HEAMARTEERE B3l T k.

% X B LS EIROETE 1986 FEITFIRLERE Sk CRERIR — MRAC R LU AR I AR I DI Re )
T,

27 CPR ZLRXFYRA AL RERTACH BHAE LS, W& A IEANZE W EIEYE I+ B4 .

B X P R R EAANER: (—) TTLARIE— 5 R RERT 5858, XU E A I TE X R R T
DL G b 2 IR A1), W@ AT IR A T UE ARIE S, 42 ¥ K A& [HIEHE (hearsay evidence) 4> CFf
EAPHE T ZTEZ 4322 Bfd), BEHBELBAM. X5%&50M0% AR RER AW 2T RA KR,
HREGEFIEN “BUEAE” BA—M. (2D BEAMFEX TR, 56 5 R RIS 15T 52 7T IA s g .
2 ATBFFRERFA], RO 3 A i) 2 AR AR ]
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IMEBAE RO AE YRR TT /28 ARRAGAT RS A5 B IRA TS (litigant) 7K HIE
2B A B AT 50 1 SR D RS AT #EN 2 A 45k (public domain) [ 353 4E .
RRIRRAE G, WX URIRTT 5 B RES DRI PSR S L 0 A F

{E#H /5 ) Burasian Natural Resources Corporation Ltd v. Dechert LLP (2014)
EWHC 3389 (Ch)Jef] (BfEAZ 2 1.1 BN D), RIEW KRS EREBAZ
B (tax/assess) RN Dechert ik 1,600 £ s @mst. APE+_—H 2
2.1.1.1 BeAENAREFFA (Limited Waiver) BB XHXFLBE R, & H
9% VAR (Costs Judge) E 5 B2 HFJ5/20 7 B i N 5 BUR B S BUC
4 (privileged documents) VL & @I AU 9% 2 15 A FE . ) A X ey B et 1)
A RSN T AF S, ARHAEURA T BA ARG 53R ?

Roth Kk E Uik B Beid s a] DMBGR BT (1 09 23 T 8 BRUE %% 1 S, ] B
ANJET AT . IEU Woolf il E#/E Barings Plc v. Coopers & Lybrand 56451 B
Yi: “This is subject to any circumstances of the particular case making it not in the
interests of justice that this should be the position.” (JI1 2553 /& 2E 5 IR D

Roth KIEE Uik Fe A 1 2 15 7] BLRR AR RA 7 345 30

“I have no doubt that the present case is one where the interests of justice
require that the reading by the costs judge of the papers should not have the effect
of putting them into the public domain ... Even if I were wrong in that conclusion, I
consider that this court can still issue an order preventing further dissemination of
the documents. Mr Hollander (Dechert {CEA 1) resisted that position, arguing
that since the documents had ‘entered the public domain’ they were effectively out in
the open and could no longer be subject to restriction. I regard that submission as
misconceived. When I put it to Mr Hollander that in that case once a judge entered
court and said to the parties at the start of the hearing that he had read the papers,
the documents were thereby in the public domain and could no longer be subject to
restriction, he submitted that the court would retain power until the conclusion of the
hearing to restrain dissemination. But I do not see any logical reason why a cut-off
should come at that point, so as to deprive an appellate court from imposing a
restriction if, for example, it considered that the judge below had wrongly decided this

very point.” (N7 2B 5D
1.6 FEIFIAJTFE CPR Rule 5.4C T A 3RB KIS0
CPR Rule 5.4C FA#x (public) 5IEVFIAJT (non-litigant/non-party) FJ A %
(inspect) 53R HIVERE 10 3 L VRIA T EE YR AR T h RERE SRS I SO R PR, X

AR AT LB, FETEAA T AR RIS I 2 T B OCTT . ARURIA T TSRS 1 S A
F PN, KRR T ORMBET 0 Al 2
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1.6.1 FE—RK

R TG R/ B Rid (Pleadings BY Statements of Case) 5i%Ft
P2 B, BRAEE AR fr 25 B3t en AR YRR Tr, S IAEFVA T ] LAKE
B WA tEUCAEVRIA T B 3A AL (as a matter of right) 3R1$IX —28 3. CPR
Rule 5.4C(1)#jt.:

“(1) The general rule is that a person who is not a party to proceedings may
obtain from the court records a copy of —

(a) a statement of case, but mnot any documents filed with or attached to the
statement of case, or intended by the party whose statement it is to be served with it...
(b) a judgment order given or made in public (whether made at a hearing or without a

hearing).” CINEH 7372 & 58D

AEVFIA J7 AR ERAFIX — S AP S R 75 2 58 AT B B4, RIIEA Bk
R R E AT, FEER X E TR A (ex parte), N5
EBEHE, AT ELE AT — 7R IA T, R TR AT RO Ss s, Fr
PAA S ENTE B BeA O L2 .

T AN R VRVA 5 AN B AR YR 7 NP 3R A — e L 238 B U E B, B 1 it
FEAECHAE R IE S H AR R A7 & X (5 B S EA T SN, T A %
AEAE NE (Exhibits)o B FOHRRIR 2 AL PT AT 2 1.7.2 BEFIN4H.

XPRVA T KUt 55— AN AT AT B M2 2B G 7E CPR Rule 5.4C(4) T BRI 2
AIRAF LG R o V5B AT AR L [ FEVFVA 77 SR AT SO, Bl R SRk gm st 1
A, BRBR AT SRAS S AR R A T IR IS5 . (A TIX W E 1 AT & B RS A
JRN, TR BARTFHE, HIEASRES Y. £ G&G v. Wikimedia (2009)
EWHC 3148 (QB)/:ffl, Tugendhat KyZF iii:

“... hearings in private under CPR r.39(2)(3) and orders under CPR r.5.4C(4)
were derogations from the principle of open justice, they must be ordered only when it
was necessary and proportionate to do so, with a view to protecting the rights which
claimants and others were entitled to have protected by such means. When such
orders were made, they had to be limited in scope to what was required in the
particular circumstances of the case.”

1.6.2 F =R

BRI EIERIA T ERIERAS (file) FFAEERMRILFESEE Y —J
M LR 2 B AZ T A S ot BT i 1 VAP id 3% ”(records of the court),
AEVFIA T L AERAFVE B AL HE (permission) 4 g 3R1F1X — 344 - CPR Rule 5.4C(2)
P

“A non-party may, if the court gives permission, obtain from the records of the
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court a copy of any other document filed by a party.” (NI Z2EH IR

X SEYEZR SRR B S K AT BALE Barings Ple v. Coopers & Lybrand (2000)
1 WLR 2353 45 R0 e 1 AT A 2 T BE IS SR I S 249 22 o el 2 an
FRTERM R “IEBEILR” A& 0] LEFE Ira Bl A 1S, AN W7 407 H
JEL #Esmif . BN T AR BRI AR 2 O B ™ 4% S5 FR 1)
I, WHARENSGHER, Fril S5 KA, F&EZRB AR IR
VA77 (non-litigant/non-party) B /A Ak (public) HITER AT = AL (discretion)
FRYEAN[F] = A 17 10 e 5 OB £ BB ) LA ST A mT DA E R 3R A9 5 5 VRS & o £E Dian
AO v. David Frankel & Mead (2004) EWHC 2662 (Comm)%¢ {5, Moore-Bick KiZ:E
Xt H T A FF BRI Copen court principle) 7E 7 B B 85 FEA 152 H ok (B AT %
FEVEBEEE H 2R IS0 5 HA SR 25 B AE RS R AN 23 7 T i B B INF 0 1 DR &5
P T X 5. 5 RE B TE R VAR e B FEVERT N TATEBUE M ESR YR A T/
MH AR ZFEEA Y EFERF (interlocutory proceedings) H1E ({Hi%
FIEWA T RE) AT BSOS

Floyd Ki% B 1t Pfizer Health AB v. Schwarz Pharma AG (2010) EWHC 3236
(Pat): 5% Dian AO v. David Frankel & Mead 55X CPR Rule 5.4C(2) I f#FRE 1]
P E SN ASELT I

“I would summarise these principles as follows:

i) There is no unfettered right to documents on the court file except where the
rules so specify;*

ii) The requirement for permission is a safety valve to allow access to
documents which should in all the circumstances be provided,'31

iii) The principle of open justice is a powerful reason for allowing access to
documents where the purpose is to monitor that justice was done, particularly as it

takes place;32

iv) Where the purpose is not to monitor that justice was done, but the documents
have nevertheless been read by the court as part of the decision making process, the
court should lean in favour of disclosure if a legitimate interest can still be shown for
obtaining the documents,>

v) Where the principle of open justice is not engaged at all, such as where
documents have been filed but not read, the court should only give access where there

0 BRAESEEIE, BUEAEFA T RIRA B HRFERILS (records of the court) MIBUR]. HETEIRZ X
R XA TT RIS 5P (R W5 DN ANSETTID, SR EEAERNIRRIATT I =J7 WA .
SR DA RSB — S, B ARRIA T e EE B A BE SRS SO IX —E A

2 AR AR EEGRRT R B A IERAEFRA T 5 ARBEIRAE AT & RS0 F I E B, Rl E
FERAT RIS 24T

B JRIRIN T WMAVH GRS, R AR HARE MRS, TABRR Z2ZEINTE (busybodies’ charter) .
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are strong grounds for thinking that it is necessary in the interests of justice to do so.3*”

{H7E Slater & Gordon (UK) 1 Limited v. Watchstone Group Plc (2017) EWHC
3187 (Ch)%cf9l, Prentis KiLE#LIF T Pfizer Health AB v. Schwarz Pharma AG 4
B, N RIZIEH RS T EBi ) Dian AO v. David Frankel & Mead 4665111 % B %
i€ R EE ) Barings Plc v. Coopers & Lybrand 5. 1 _FIR 15 1 (1ii) 5 (iv)EF 5
Barings Plc v. Coopers & Lybrand 5l () FHRE F J& . Prentis KiZ'E{E Slater &
Gordon (UK) 1 Limited v Watchstone Group Plc 5&#13£F T Toulson KiLE7E
Guardian News and Media Ltd v. City of Westminster Magistrates Court (2013) QB
618 Sl i iiHE 51, EVARE & A R AS R FHSEX E YR A 7 B H 5 AT

“VEBEILR” SRR J7 7 A B AT B A A ] B

“In a case where documents have been placed before a judge and referred to in
the course of proceedings, in my judgment the default position should be that access
should be permitted on the open justice principle... However, there may be
countervailing reasons. In company with the US Court of Appeals, 2nd Circuit, and
the Constitutional Court of South Africa, I do not think that it is sensible or practical
to look for a standard formula for determining how strong the grounds of opposition
need to be in order to outweigh the merits of the application. The court has to carry
out a proportionality exercise which will be fact-specific. Central to the court's
evaluation will be the purpose of the open justice principle, the potential value of
the material in advancing that purpose and, conversely, any risk of harm which
access to the documents may cause to the legitimate interests of others.” (J1 23

I IR

Sof FIRITE IS — %] CPR Rule 5.4C(QQ)MIEE 28 “IEBiid” MIMREL,
RERE T LM 1.6.2.2 Braidt— &0 509 85 im HP — U8 _EUFEE S
X IR CLRTIISEH, 256 RSC R SE A T2 AT 55 1) 5641

1.6.2.1 JEYFIATT [ AARFIIRRE HIE R RAG B 5 IRE B — 34

JEUFVATT (non-litigant/non-party) ANIEEIVFIAYT (litigant) TR 25 “ BT
[f1” Cex parte/without notice) i 5 — 30, (HIERL— e Z R RN 2 3215
s FRVFARVR AT A B 5 3R45 SO ()t 8 520 B VR VA U7 IXFE— SRR VA TT AT A
PR RO o AHEEBRIE BEA L HE AR URA T B RIS L OTA R R B, — 07 (&
X7 PR J7 Rz iz 5T S HUEME R A AR A AT 270 R4 R AR .
Buxton KB 7E Lilly Icos Ltd v. Pfizer Ltd (No 2) (2002) 1 WLR 2253 S 3 e rp
I T e FEE R R R LR WEX 7 RRPE R AR R E e S,
Hrp$ga X —ri, Ui

¥ G URGRARURIA T ANBESRAR B AE A TT 8 BN B ORI, BUIR S ARWNE AEREF R KR R
AAEVRA T A RGRI) A SR G RIS, A 2 5h.
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“It may be convenient to set out a number of considerations that have guided
us.

(i) The court should start from the principle that very good reasons are required
for departing from the normal rule of publicity. That is the normal rule because, as
Lord Diplock put it in Home Office v Harman [1983] 1 AC 280 ... ‘Publicity is the
very soul of justice. It is the keenest spur to exertion, and the surest of all guards
against improbity. It keeps the judge himself, while trying, under trial’. ... The already
very strong English jurisprudence to this effect has only been reinforced by the
addition to it of this country's obligations under articles 6 and 10 of the Convention

(75 (AL 29)) .

(ii) When considering an application in respect of a particular document, the
court should take into account the role that the document has played or will play in
the trial, and thus its relevance to the process of scrutiny referred to by Lord Diplock.
The court should start from the assumption that all documents in the case are
necessary and relevant for that purpose, and should not accede to general arguments
that it would be possible, or substantially possible, to understand the trial and judge
the judge without access to a particular document. However, in particular cases the
centrality of the document to the trial is a factor to be placed in the balance.

(iii) In dealing with issues of confidentiality between the parties, the court must
have in mind any ‘chilling’ effect of an order upon the interests of third parties ...

(iv) Simple assertions of confidentiality and of the damage that will be done by
publication, even if supported by both parties, should not prevail. The court will
require specific reasons why a party would be damaged by the publication of a
document. Those reasons will in appropriate cases be weighed in the light of the
considerations referred to in sub-paragraph (ii) above.

(v) It is highly desirable, both in the general public interest and for simple
convenience, to avoid the holding of trials in private, or partially in private. In the
present case, the manner in which the documents were handled, together with the
confidentiality agreement during trial, enabled the whole of the trial to be held in
public, even though the judge regarded it as justified to retain confidentiality in
respect of a significant number of those documents after the trial was over. The court
should bear in mind that, if too demanding a standard is imposed under CPR r
31.22(2) in respect of documents that have been referred to inferentially or in short at
the trial, it may be necessary, in order to protect genuine interests of the parties,
for more trials or parts of trials to be held in private, or for instance for parts of
witness statements or skeletons to be in closed form.

(vi) Patent cases are subject to the same general rules as any other cases, but
they do present some particular problems and are subject to some particular
considerations. As this court pointed out in SmithKline Beecham Biologicals SA v
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Connaught Laboratories Inc [1999] 4 All ER 498, patent litigation is of peculiar
public importance, as the present case itself shows. That means that the public must
be properly informed; but it means at the same time that the issues must be properly
explored, in the sense that parties should not feel constrained to hold back from
relevant or potentially relevant issues because of (legitimate) fears of the effect of
publicity. ...

In our view, the same considerations can legitimately be in the court's mind when
deciding whether to withdraw confidentiality from documents that are regarded by a
party as damaging to his interests if used outside the confines of the litigation in
which they were disclosed.” (NINEFR5; /& 2E 38 R

1.6.2.2 EREIIMATRERRERL ?

B33, dEUFIA T (non litigant / non-party) B/ A% (public) [H]7E Rt H
5B R PFAFEBEIE T (records of the court) & 77 BEyEREfEHE . XX AL AR TF
V77 (litigant) K2 —IBZ 2K (safety valve).

BEE, B R R SR KRE, HIin{EiT 1) Cape Intermediate Holdings Ltd
v. Dring (2018) EWCA Civ 1795 FrRESEH], ZRIGW MBS0 AL EE HAb 5
FHVEL (Nt (PR SRGE) —BlUEZ 433 B MAREEEIBRTA
FH 75 A A ] ¥ 2 32 il A M Casbestos ) 17 85 B[] B2 988> (mesothelioma ),
SAEKIR 40 FHERIH 7 K HARR2FET. . Cape Intermediate Holdings Ltd v
Dring %6 A /& & A% F AN B TN 8CH K& Im) 1 JE 3 8K R i T 54T &
(employees' liability) HIPRE NZRIEHL, TR A TR AERGAT T ABH K
J& G R R % (subrogated insurers) [\)FH4E 7 (Cape Intermediate) 545K
TANWIHTEFZR 3 HE (contribute) WEAT T H8k. AR REMKIFEE (Civil
Liability (Contribution) Act 1978) 7%, fEE#H ($HE5HATIZHRUE) — 1528
HEZ 17.29.4 BN,

R, X— MR AN REFIUFIA S MR, T T —BOFiAFE
F2ZJa, BRHFE (parties) iR, BT IFAKAH.E N, LA
FAEA AFTH B (open trial) S5/8LEFIHR &1 FIFA BRI « A LHE/E IR
YFVA 5 1) Dring S e 132 B HIE BR HEHESRAS A VR IA R RIFR P CRLFSETE SRk
FAEF) YRA T ANEREAS H B SO o IR SR RR R A R, HA 405 SC
A RN 5,000 0T, 3£ 17 NI, B SXHEERZIE T 45,000 T,

AR T IRATT RS THXRHIG @M E, RAAMAERH Cape
Intermediate HKPiiE 5 ATEBRALHE. R EHMIE Dring AT 5, MIEES
PR X Y G R R . Dring S5 & — A~ % AN “Asbestos Victims Support Groups
Forum UK”EGfiiFR AVSGF. ¥ & HAt AN Ek 2 AR 352 5 NS UK .
AR, X Cape Intermediate 115, WL Dring J6A4E RS A X Le7E R VA 410
WiE =R E R, RNIEEIRZ Ath &2 HE N LSRN LEE R
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Cape Intermediate $EAC iR K. AT LA Cape Intermediate AL 2% K& 1R IA T
HEPdE 5 o G SHEHE, 1 ot 2R B 228 5 2 XA M Cape Intermediate
YERVFATTHIFRFA S HLE (RIS,

2% EREESEH], Hamblen KVEE WikBi AT E E AL (discretion) I %
FESBUET LA 5 AN

“As to the principles to be applied when the court is considering whether and
how to exercise its discretion to grant permission for copies to be obtained by a
non-party of the records of the court under 5.4C(2) the court has to balance the
non-partys reasons for seeking copies of the documents against the party to the
proceedings’ private interest in preserving their confidentiality. Relevant factors are
likely to include:

(1) The extent to which the open justice principle is engaged;
(2) Whether the documents are sought in the interests of open justice;

(3) Whether there is a legitimate interest in seeking copies of the documents and,
if'so, whether that is a public or private interest;

(4) The reasons for seeking to preserve confidentiality,

(5) The harm, if any, which may be caused by access to the documents to the
legitimate interests of other parties.”

X B R R DA A iR L B R . ' R()5Q), BRMVFAZRESR
Fff, IRABAFEHE . (HEAFFHFEFKEEN (open justice principle) T,
Je AT DA PR s VAR T g B (ISR A i R B B T
FERT G 2. 2T (3)A X Dring JeEM G, BARTEMEHRE N T A IF 2
(public interest), tHL2EN 7 HAMANBAZ AT EZFEN, WMARN T
N &, BN 7 5/ SEGR SCEL— A 3 THRIAH R S - W M Bk R A LRz I
VEBEE NN B P2 R A

WG 2 4)5(5), TTLA Cape Intermediate B3R 1R% A E PRI HLEE ) R A,
DL B an SR LV FR S 27 KX Cape Intermediate 45355 R E &R A E 1
RN T TRIIREE, AT RS REA IR %, I X R & eIk
IR, EREEATREREA T BUEA S B0 T2 T Cape Intermediate [H,
FEEES . X REFEAANIE RSSO N, B R EEA
A EAE R E B E E .

R, VEBRAEAT R E RN 75 258 BRI R, 2T &Ja e 2

RN GEED 5t HREFERITAS5EEE B, B mEr 28R
IR BRI AN T
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1.6.2.3 EREICHARE T WRE 42

CPR Rule 5.4CQ)FE LA EEEM (jurisdiction) HFER (discretion) %
PEAEYFIATT (non-litigant/non-party) BLAAX (public) AJfu % (inspect) 53R
15 BEid % (records of the court). {H CPR A € X “iEBiicsk” 32 EFE
BN EBAR — 2SR A Jead , {H 72 H 2| Cape Intermediate Holdings Ltd v. Dring
(2018) EWCA Civ 1795 EVREESEH], A A HLSBENEE R AN T71H . 72 E—/NE
O R], 2 R KER . WRMNFIE R, “YABiids” 1
LA L P B VB A Bt 130, X2 Dring Je4E/E N g A £ 5K 1)
R . 1HIR i PUHE 5 /)6 Cape Intermediate A A“vEBEid s R BN T H KF
VAT A2 “ IERHIME” (formally create) [F3Cf4. 4R, Cape Intermediate [
5K 522 R FE I/ D JEVRVA 7 AT SRAS I S, R AN FE RS SHURK “ 2%
TEAERI S Cexisting documents ), HoHR 32 & PV BE IR 1A R4 % 12 15 A 4 o i)
BORBERA K (F0 X (relevant documents). 2535 B =45 MR 1X K &P
#a& 1 E A AFAE R SR B AR I LT Cape Intermediate FMV. 55 55 12 1 SCHFID
S, HHPATRESA 10 4F 20 FEHT 8 K T AR ERER 5 EFEIL T AK
I 1) 5% & B XU B3R 45, 1B Cape Intermediate Sy 1 Mb 45 B HoAth J5 R AS 25 [A) 25 7 12
HEGERIE. NERZ 10 4F. 20 AT O A F 2 E LB RIFA, E# Cape
Intermediate FA T~ MR FESESE . XL/ — B HEE, ERR I HAR R R URVA
Xf Cape Intermediate >K i 2 /& 2047 o

ZA I — 5 SZHF T Dring o425 AVSGF 1 E5K, w2 2 kb i,
REGRERAER REMHT AR X EE T <%t idxk”. X FH Cape
Intermediate & F PV TN RIS BLE T (ex parte/without notice) HIIHAES

(injunction) FH IRV X EESCAEAE 145 Dring Jo4E. =B ) Phillips K& H
PEH T ImN 254, EEXIUTANSHES A ImN 45 N AFE W Dring
e SRR QARG 1m0 (FSL 2 anth), AR E /A
FEMILBIE A TERE, B 45 41 Cape Intermediate AR IR ITA M E L&
R R & =

HH T IX AN (LVERE B 9Bl s 17 Aa S0 EEME, gt
B LFE LRE. BVREEEF Cape Intermediate (35K, 2 R RBRAETERE
TRAFHIEVFIATE 7 IERUHIAE B SCF . Hamblen KVEE Ui :

“The ‘records of the court’ are essentially documents kept by the court office as
a record of the proceedings, many of which will be of a formal nature. The principal
documents which are likely to fall within that description are those set out in
paragraph 4.24 of Practice Direction 54 , together with ‘communication between the
court and a party or another person’, as CPR r 5.4C(2) makes clear. In some cases
there will be documents held by the court office additional to those listed in
paragraph 4.24 of Practice Direction 54 , but they will only be ‘records of the court’

)

if they are of an analogous nature.’
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3R Hamblen KiEEHREIF CPR PD 5A f&f§ CPR FikBiHI/ER 51
“PRACTICE DIRECTION 5A - COURT DOCUMENTS”, H:/1 para. 4.2A M (a)
2 (p) I 7T VR T7 &80T LAIRVARE EUS ) — R AR E U filan (o) 2R
4 (Claim Form, % TPARTHIEE) S5X5 R 1iEK (Statements of Case
5 PAET#FR A Pleadings). HA (e) sEiXIAUER] (Certificate of Service), (h)
Eﬁ/iﬁmEF'lﬁ%WTl_J fin 2 A1 (Application Notice), () &Lt ATAEHIT
A ar 4, (D R XHEH (List of Documents) ®°, (m) ZfFERNERE
A1 (Notice of Payment into Court, X/ F1AJ7 [18 % &4 & AR5 PR3P R 1A 2%
MM —MiE®) 5 (p) £ Lif@A (Notice of Appeal) %%

Hamblen REEWWRE T H4F SRR 5ERMBEARSE TR D
o e H AT AT S, (HOAZ052 5 CPR PD SA para. 4.2A 51 H ) S
A L;@UE’JI#%ﬂﬁEE%&H&%ﬂ%O

XK, BTSRRIl R 2 —, (HIXAEFHEE B X IF
VAT R A H B S o T B SRAE MRS 25 SCRe VA B/ 5 AP epas (el 254D
E/JIEJ\IE 5= %lﬂmlﬂ% {E XU VR VA T AE T B B I [R] i 52 488 iR E IR
5 (5EFIME) Tl RAZRFEREA SR, AR LR I3 . Hamblen

RV B BRI 7 THI 1 -

“This will include a list of documents, but not the disclosed documents
themselves. It may include witness statements and exhibits filed in relation to an
application notice or Part § proceedings (see CPR r 8.5 ), but not usually witness
Statements or expert reports exchanged by the parties in relation to a trial. Such
statements and reports are not generally required to be filed with the court and they
will typically be provided to the court only as part of the trial bundles. ”

MEZ ) HEEZRSE (Trial Bundles), 7£UL5EHIfhTH 2 Cape Intermediate £
NEMSEE RERR SHUE SR —T, B2 A9 5L CPR Rule 5.4C(2)
FEBE I F . Hamblen KVAEZR T %AT@%E'JJEI, AIISRATT

“Trial bundles cannot be regarded as being part of the 'records of the court’ for
a number of reasons ... in particular:

(1) Trial bundles are provided for the judge. They are for the judge to use, mark,
annotate, re-order or edit as he or she thinks fit. In so doing, no judge would consider
that they were adulterating ‘records of the court’.

® (eI 93 B M.
© L (s —— MR EI YR I H ST (2010 45) —BE—2 533361 .
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(2) Trial bundles may pass through the court office en route to the judge, but the
court office has no interest in or role in relation to trial bundles, other than
acknowledgment of their receipt.

(3) Trial bundles are routinely destroyed by the judge or (if applicable) his/her
clerk after the conclusion of proceedings. This would not be appropriate if they were
“records of the court”. But nor, often, would it be appropriate to return the judge's
bundles, not least because they are likely to contain comments and annotations.
Whilst redaction of comments/annotations might be possible that would probably have
to be carried out by the judge or his/her clerk and would in any event reveal the fact
of comment/annotation. In many cases there would therefore need to be the creation
of a new set of unmarked trial bundles.

(4) Trial bundles are not stored in the court office, nor are they only taken out of
the office with the permission of the court, as paragraph 5.5 of Practice Direction 54
requires.

(5) The administrative burden for the court office storing trial bundles would be
enormous, particularly if they had to be retained as ‘records of the court’ even after
the conclusion of proceedings. Trial bundles routinely run to thousands of pages and
multiple bundles. In heavy commercial litigation, for example, there will often be over
100 files of trial documents.

(6) The procedure for obtaining copies of documents from the ‘records of the
court’ involves the court office taking and providing copies. Such a procedure clearly
contemplates a limited copying exercise. It cannot have been intended that court
officers would have to copy thousands of documents, as would be the case with many
trial bundles.

(7) The application for permission for copies to be obtained requires ‘the
document or class of document’ to be identified — paragraph 4.3 of Practice

»

Direction 5A. A trial bundle is not a ‘document or class of document’.

XK, ANJETIEBILT, EREBAE FEPOEIER A TT BA Ak 2 5 3R A5 1)
A CBRIARAE 2o T o BRI 4 1 tHOR B AT R il i k) 2 JFEEZR S (Trial
Bundles ) v FF & & B X H AZ He P UE NE F 5 & Kk 5 ( Trial Witness
Statements/Trial Expert's Reports) 3. §+#f K44 (Trial Skeleton Arguments) B{Ff
Ji& 1] 5 25 Bk 17 ( Opening or Closing Submissions ) Ji& ¥ it 5% ( Trial Transcripts) .

ST HEAHIFREF R, XUFAUFE (Trial Witness Statement) ISR T FiEdE, FINASH kEW . X4
A AR T RS AT HEJE N (Open Justice Principle) JG5%. 7E CPR Rule 32.13(1) FRHIE AL 1R 4EZ5
JERR T AR, BARFEMEN 1.7.1 BEXT.
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{EVEBEAE E 0L T I — NSRS F5 AL (inherent jurisdiction) ZAtt#EdEF
VAT B AR B 5 PR ARE B IE Sk UM SO . Guardian News and Media Ltd v.
City of Westminster Magistrates Court (2013) QB 618 5/l #f A\ 1 °] R 48 /A JT 5 P
JZ ) Copen justice principle) fEAFZMAER, M2 BREH LIEN T, H
RENTERBA b, B A AR FEAUE I #E . IX BT 5 3% Charles Hollander
QC 1 (Documentary Evidence) (2018 £, %5 13 i) —PH2 6-08 Bl K.

“... Guardian also confirms that, subject to any statutory provision, the courts
have an inherent jurisdiction to determine how the open justice principle should be
applied. It follows that, even in the absence of a relevant statutory power, unless
they are precluded by statute , the courts have power at common law to grant access
to documents if the open justice principle requires this.

The problem with this, is that CPR 5.4C makes express provision for the
circumstances in which in civil cases the court may make documents available. So the
Jjurisdiction is based on the common law, how does it interreact with the specific
provisions of CPR 5.4C? This is problematic. Thus in Blue v Ashley (2017) EWHC
1553 (Comm), in the light of Guardian, Leggatt J said that the court had an inherent
Jjurisdiction to make orders giving effect to the principle of open justice
notwithstanding not being covered by any express rule. Previous authorities had
looked at the power to make orders depending on whether the case fell within CPR
5.4C. But if the court is not limited by the rule, how can one determine in any given
case whether an order should be made? And what is the status of those authorities
which rely on the limitations in 5.4C as a reason for not making an order?” (JN 2

IS BRI
1.6.3 7EATT B ERLA L H SR BN A =5 4l EL 4852 Hh SR ) XA

— kU, VRS SUVFIEURFIA S (non-litigant/non-party ) B /A Ak (public)
SRASAE 2 o BRI 132 SR BR800 5 HH R ) S48 AR 4% Guardian News and
Media Ltd v. City of Westminster Magistrates Court (2013) QB 618 iz, 1&
ANFFEEEN Copen justice principle) N UISRE A AR R, XIS
HIRPBZSEHELE AEYRA T BLA A, FHE N VARG Z R A HE S B R A ik 2
T A AR o 3X A 5 3 Charles Hollander QC HJ{Documentary Evidence)(2018
B, W 130 —HZ 6-09 BUriiin T

“In the light of Guardian, if a document has been read out or treated as read
out in open court, the default position will be access. In Slater & Gordon (UK) 1 Ltd
v Watchstone Group Plc Deputy Registrar Prentis held that as a result of Guardian,

some previous authorities which suggested that there was a burden on the applicant
had to be treated with caution.” (JJNEHR &2 R

A SR B 0 22 B SRAE A B s AN AR VA 77 S IS 18 B 345 SO 5L A,
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{EBLEAF AT SE K 561 /2 $8 Dian AO v. David Frankel & Mead (2004) EWHC
2662 (Comm)5 Pfizer Health AB v. Schwarz Pharma AG (2010) EWHC 3236 (Pat)
A, AHHE AANRAHEYE A G, 7€ Blue v. Ashley (2017) EWHC 1553
(Comm)4ffil, Leggatt Kv2: B i AE H 1l N SR SR AT AUESR A IS 50 T, #E5E Cinfer)
F G N AR 2276 I B o B A0 A5 A6 AR e R I 38 2 — ik NIES (Trial
Witness Statement) [ H 1, ZFEATXIEATERE N £ BT E o H I 2 F 4t 193 b
PEHHRIE . Leggatt RV E A NIX 5 o JT 8 2 i ) I 5% 1T 48 44tk v

BT IX AR X A AR 0T RE L 2 B SR R W TP RE SR A E . 1
Cleveland Bridge UK Ltd v. Multiplex Constructions (UK) Ltd (2005) EWHC 2101
(TCC)Satol, BEAALEET R SLAR ST RE T R ERAG U7 H SCA31E 5K - (Statements
of Case), TMIXLEELAiF RAE 2 A 1) H AL FE X RE e $% % (specific disclosure)
A TEEH B AR I . Wilcox RIVEHE

“There can be no legitimate distinction drawn between decisions made in
interlocutory proceedings and those at final trial when the requirement for open
Jjustice is considered. Interlocutory decisions may often be decisive as to the whole or
a significant part of a complex case.”

J37E Chan U Seek v. Alvis Vehicles (2004) EWHC 3092 (Ch)5afl, RI5HRE
G Alvis Vehicles 78 20 40 90 A — LA 2384y 1 AMEBUR, HBrhnigk
7 A Chan U Seek 5 x4t AT LA H i HXUA 415 Alvis Vehicles 73 1A o £ A F 5 EL R,
X7 HBAUEN H 252 B 1) I DALIE N IE 5 A% 1EHE  (evidence-in-chief) . KA
Hrhp—AriE NEAE UK G A BN a2 8, B DR 4R JL H 4k 4k .. 7281
(B IE R T FfifE (settlement), FFEPRALE (2T W LREFALZ AT WA T 2
1.7.6 B B EEAAETFATT () TASH Chan U Seek Y4 RN 42 2]
PIEB 7 AR A AR Xl (T2 58 5P R — SR ERABURE B . T& (TR
) V5% FR A FR A5 IE N IIE S8, Chan U Seek AN X%, 1H Alvis Vehicle &t . P
JG#I/2 Alvis Vehicle JoiAE W] (AR ) FRAGAT S0 200 B R 4 HIERI 903
XEFT (PR mHiE.

1.6.4 BEALEATT BEAT R HREISCAF

XA B S, F1UN7E Chan U Seek v. Alvis Vehicles (2004) EWHC 3092
(Ch)5&491 5 Cape Intermediate Holdings Ltd v. Dring (2018) EWCA Civ 1795 L ifJiE
Sefgl, XU VRVA 7 FE T RE B FERTIA BRI ff o 852 250l Eurasian Natural Resources
Corporation Ltd v. Dechert LLP (2014) EWHC 3389 (Ch)5& {5 i1 1 8 A& H R 2
455, TELNEE (Chambers) ANXFAMAFFEH I, fEIXFPEM, AEUFIA

(non-litigant/non-party ) BLAARERS B 5 IRAFVE BT AEAE H TR 8 I B2 2 Bl i 1) S0
1, BE — € WMEE 5 28IE 5T4E . 22 I A JF 55 2R U] Copen justice principle)

8 RTIENIES, WRAEREMN 1.7.1 B
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ANEH, HE N 77 2 R R VE B N X LRy g SR B HAl A B (legitimate
reason). IXT] i 3% Charles Hollander QC ') {Documentary Evidence) (2018 %,
FA3 0O — 2 6-10 BT

“Here different principles apply. A starting point in determining when access
should be given to documents on the court file which are not treated as read out in
open court is to recognise that third parties cannot be in a better position than the
parties themselves. If a party wishes to use documents disclosed for a purpose other
than for the purpose of the proceedings, an application must be made under CPR
31.22. Such an order requires special circumstances to be shown. So the test must be
at least as stiff for a non-party. Moreover, the starting point is that open justice, as
Toulson LJ mad clear in Guardian, is to enable the public to understand and
scrutinise the justice system of which the courts are the administrators. In a case
where the documents have not been read in open court, that principle will not
normally be engaged so some special reason needs to be demonstrated. But as with
CPR 31.22, there will be cases where it is possible to cross the necessary threshold.
The cases will be fact-specific but the court is likely to have in mind the principles set
out above as a starting point.”

I 4n7E Sayers v. SmithKline Feecham Plc (2007) EWHC 1346 (QB)5&fl, 2B
FE FRVHE A HIE N3 B AR J o LR 50 KSR AG A D% WV ia g o (A7
e A FD SR — T x4, IR ERRZEYRHATEH . BERE (2%
BRI AR E D SO, HA 2 —2iE & ECHR 2 Article 8 55 (Data
Protection Act 1998). VEFEINANHIEW KB KM AR &, FroltdE 7 g, m
BERTIR &5 IR RE , 5B fin AR I i A R B L X A, S 56 I W S N AL
OIS

Y {E Pfizer Health AB v. Schwarz Pharma AG (2010) EWHC 3236 (Pat)5G /1,
TEW RN E R (patent) 5, (HJRZ HIEHIE (discontinued). 1E N
FIE N AEVRIATT 1A B FRIE A5 % S T B0 03U o dEReftkitE 7 Hig, B H
B ANWAEX NI, B VA SVE B AE s 5 A BRI R A

7E Cape Intermediate Holdings Ltd v Dring J:f5], FUREHERY | —H a2 5 3+
WA 51 H A A HEifE Dring Jo A 78 A FF 8 B E U R ] UK 25 5 3494 AR e SO
(HEL—HERIRZ 7). (H5 K2 Dring AR A2 E NHAH AVSGF Hi
BN T —DEVER AR (legitimate public interest), AT LASE XU 24
75 1EF R Cape Intermediate $2 HEA0 25 (1) SCHF . WERAREF =, ) EIFREH

L
165 SR A 5555

7E CPR Rule 5.4C(2) , HIEIREERE L3 (records of the court) 5/ H At
TEBE o BRR R BSOS, 06 25 W8 e R — AR5 o8 SCA MR — SR v S0 Ao
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{E Dian AO v. David Frankel & Mead (2004) EWHC 2662 (Comm)5G#1, dEiF
VN TT LR IRAT VR VA 7 1B AZ 25V B IR BT A SCAR LG oA A SR R A $R (IR By . 1
Moore-Bick KiEBEIELE | iX — AN HBIALARE € XA HTE, AN CPR Rule
5.4C(2) FAS SR VAR VR VA T f 2 BE ANV e 18 28 B DAY £ BGIE /B 2 E ] (fishing
expedition) 7 ABOBRIEFEICIE o (HE X B o RE 8 BRI A R HY 1A T HF BRI SC
4, Moore-Bick KiEEINNAEFATTIEH T H ORI AHCH HE A E ((H
A2 1.6.3 BROARBHIENEALAUETTE), Frblscfe 17X r s .

{E Pfizer Health AB v. Schwarz Pharma AG (2010) EWHC 3236 (Pat)4:#1, dE

YR T2 2 BRFTA AT 8 S0 1F Callowable) 3R HIVEREIC 3. VEBEHIX AR —A

&G I G, TR AEURA 7R FE I S B PR AE 1 90T 24 it = B B 28 1)

A, A (D PUBE: () BEA R TR ICRN R R I S8 805 R R

(3) BENNLTH LMW B SBREREE: (4 LR aLSRHIE: (5
A R R R S

KRR VA RS #E A JO0, 1EBE e & SR VFAERIA T3R8 : (D BEUsE & H
ToR R s (2) Stephen Francis Jones 128 —f3iE NiE S ((HARFEFHAF); (3D
Robert Wallis 1+ L 54k (EAGFEEIAF); (4 FEZEREUHE P —1F
R RS I FE B R R BRIA  (Statement of Grounds); (5) #F2:&F X% G Y
SRR (Statement of Opposition) .

Dian AO v. David Frankel & Mead 5 th i AH b CL @ 45 R EIRA, 5B IR
EAEIEVRATT AT TR VR IA A S (RN AEURA T BB N A &5 7
M gD . XN AT H F ] Copen justice principle) 3 H) H &
BT R ENEBLURATREY , ARERET ElE “FHaid s Pk ERaiE1
NJRR NS MMt . {HLE Slater & Gordon (UK) 1 Limited v. Watchstone Group Plc
(2017) EWHC 3187 (Ch)%:fl, Prentis KIEEHLVE T X Pk, INNBESA AT
PR PG A A SLIBOCR A RO B A I R 25 50E Bl .

1.7 e BB

1.7.1 iEAVEE (Witness Statement)

JEYRVATT#E CPR Rule 5.4C(2) T R Al LAZRIFEREILRK (records of the court),
X8 T A AR S AENE S, FOYIE RS R VR A N7 ka8
il (B2 JE 57 7 HFBE S G H ). 7F British Arab Commercial Bank v.
Algosaibi Trading Services (2011) EWHC 1817 (Comm)J:f5|, Flaux KikE Ui1ERS

39 7£ (Dicey, Morris & Collins, The Conflict of Laws) (2012 4, 55 12 Jix) Z Para.8-103 Ut: “ ‘Fishing’ arises
where what is sought is not evidence as such, but information which may lead to a line of enquiry which would
disclose evidence; it is a search, a roving enquiry, for material in the hope of being able to raise allegations of
fact.”
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LR UE NE & A B TEBiid &k —#8 453, Kl CPR Rule 5.4CQ2)AIEH .

HAEARZEZ 1623 BE4L$E3], Hamblen KiEETE Cape Intermediate
Holdings Ltd v. Dring (2018) EWCA Civ 1795 FifEE5EH1F1i%, %+%F CPR Part 8
Ry CGERAERD G, WATEEVERGAE LW FU0, WENIEF B & TiE
BEic 3 —3847 . fEZ )51 The Chartered Institute of Arbitrators v. B, C and D
(2019) EWHC 460 (Comm)5&], Moulder Ky B N 7 XUk,

WRAE NAE 5 KON CPR Rule 3.2(3)(b) R H: () iy 2 BR R N XU E IR
AT LR, WA NG DL B AN A, 451 4n 78 o 22 17 5 4% (pre-trial review 8¢ PTR)
O AT R VERE . A, VRIATT B VEREAE B A )R 5 iy & Bt 2 ) v B i AL
WENIES (3% F[affidavit]) 1EySCRERIE RS, AT RCOYEREIC 80k B
% (court file) BI—#. 1EIW 245 &F 1) Pfizer Health AB v. Schwarz Pharma
AG (2010) EWHC 3236 (Pat)5cffl, Bt RVFAEVRIA T IRAF N 1 SCREXS v A a4 1)
R A8 H B E R 55 -

WRE A RS, BRIV 5 0] PUARYE CPR Rule 32.13(1)f AR E FilbdE
8 T E G &

“A witness statement which stands as evidence in chief is open to inspection

during the course of trial unless the court otherwise directs.”

KIMAK, CPR Rule 32.13(1)¥&A LG ALUFATT £ AT BEFT s S MfE (K
MA LI EELEUE N EEVEIE) BVRIA TR RIS UE AR T AN . ARBON J5 /41
Blue v. Ashley (2017) EWHC 1553 (Comm) Gl @Rt 7 X 5 IR R, ik, AR
B EuEE B IR S RN A G WA REEAN—J7 9577 A SLEEL
BRI N (MR dEss) F5% . EHES R, X AURAT/SEh L
it jefiE 1) (cross-examination) AL FUESE, AELEELIBE 2 oA E GIE
NH WM ) 55 HUREA T EE R ik A ARBEERA T B UE N IE S X0
XA, e R E RS E R (B A AR R YRR . BRI ZE
W FAERA T R ARG E (inspect) UENIE S MA RS . H1E

{Documentary Evidence) (2018 4F, & 13 ki) — 152 6-14 Btiji CPR Rule 32.13(1)
1 B )RR S50 A TF 8 B AR YR VA 7 BER ER b S BL 1A 1 N 2%« BT AYE B & fiite] T
XHAEE N H BEAEUE TS M FE VR VA 7 SR IIE NIE & S X 47 o Flaux KiLH 7E Arab
Commercial Bank v. Algosaibi Trading Services (2011) EWHC 1817 (Comm)%: 1t
P&V TN

“... in the context of a situation where it is anticipated that the witness will give

evidence ... the court would have had an inherent jurisdiction to say it is appropriate
that (FEUFIA 77 ) should have the witness statements now before the witnesses go into

O EE RGBSR IR R B AT AL, W RS RE BT 10 B B, AU RS D
LEAT TiRBE AT ) P ) A (RN R R SOAFSRD, JRXT BRI (T R Ot A 7 B4R 4 iRt
S EXUT HEEN J7 A S S AL, DL RER BN U5 RE- BB AT HE A U B . WAMB BT &1
FENLIK IR 5555
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the witness box so they do not have to be produced on a piecemeal basis.” (I &7

FEEH I

AR T A, g ARURIA T FETTRERT 2 A A BESRAFUENIE S 7 ARAE
W9 5% B Flaux KB IR, iEBEAEIE NBEATE NS BT A A B IEEE AR
IR 5 R tan AR YRR T

7EIL BAR Blue v. Ashley 5G], =Bt AIHAEVFVATT A BELE I BE BT 42 BT SRAFIE A
WET o« Leggatt KL B HIVFA T HE AT A (E NIE B HEFERT# A B TN T A
A, PONIZAE N BT BEAN 2 7R T BE I 4 4% 44 H REARAIE , A4 58 e N IE 5 tH 5k
AN RONTTRE S B IEYE . Leggatt KL E Ui

“It is, however, important to notice that it is only when a witness is called to
give oral evidence in court that their statement becomes evidence in the case: see
CPR r 32.5 . Until then, its status is merely that of a statement of the evidence which
the witness may be asked to give. Thus, it quite often happens that a party serves a
witness statement from a person who is not in the event called to give oral evidence at
the trial. In that event the person's statement may be admissible as hearsay evidence
and may then be admitted in written form, or the statement may not be put in evidence
at all—in which case it never becomes part of the material on which the case is

decided.

When a witness statement forms part of the evidence given at a trial, the
principle of open justice requires that a member of the public or press who wishes to
do so should be able to read the statement—in just the same way as they would have
been entitled to hear the evidence if it had been given orally at a public hearing in
court. That is the rationale for the right of a member of the public under CPR r 32.13
to inspect a witness statement once it stands as evidence-in-chief during the trial,
unless the court otherwise directs. But there is no corresponding right or reason why
a member of the public or press should be entitled to obtain copies of witness

statements before they have become evidence in the case.”

Leggatt KIEE 704 1 HE0 A ARURA 7 HRAEIE AR S BORIEE, DA JyHT R 17
FRIEE TR, BT LAEAEYRATT (FEZSeflmie (FRIELAR)) TR
REER LB, (HAFH 2 EHE.

“I also accept the argument ... that there are positive reasons why it is

generally undesirable for witness statements to be made public before such statements
are put in evidence at a court hearing. A witness statement may contain assertions

4 7t Blue v. Ashley (2017) EWHC 1553 (Comm)/&fdl, Ashley A= i 8858 — M T 5E AR (expert
evidence)o N T HERETXTIZHIFIIFRE, XOTHIE T —hE4, HPMHE Ashley 2o 5 Blue S 44 /R4
S SEAR A FF B AR RS MEE & o SRR BRI S B OME RS, JF B0 R4 X% H
TH I G F ) A G $2 23X B - IE G S
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which are defamatory of another party and the truth of which is disputed.** When
such assertions are made by a witness in evidence given in court, the witness is
protected by immunity from suit.*® As explained by Lord Wilberforce in Roy v Prior
[1971] AC 470:

‘The reasons why immunity is traditionally (and for this purpose I accept the
tradition) conferred upon witnesses in respect of evidence given in court, are in order
that they may give their evidence fearlessly and to avoid a multiplicity of actions in
which the value or truth of their evidence would be tried over again. Moreover, the
trial process contains in itself, in the subjection to cross-examination and
confrontation with other evidence, some safeguard against careless, malicious or
untruthful evidence.’

The safeguards referred to by Lord Wilberforce do not apply to statements made
by a prospective witness which have not been given in evidence. Yet if such statements
were made public pursuant to an order of the court, a person who complained that a
statement contained assertions that were untrue and defamatory of him would have no
recourse against the author of the statement, who would not be responsible for its
publication, nor against the publisher (who would be protected by qualified privilege
unless the publication was malicious) and at the same time would also lack the
opportunity for rebuttal and correction provided by the trial process.** That does not
strike a fair balance between the relevant interests. In addition, fair and accurate
reporting of proceedings is promoted if a witness statement is put into the public
domain only when it becomes evidence and its contents can also be tested and
contested in a public trial.”

TEE VT I Cape Intermediate Holdings Ltd v. Dring (2018) EWCA Civ 1795
FVREES], Hamblen RVEE 15 VA BE £E T 2 B BRI 55 TF e o 315 &R ] DAt iEE
WIATTEA R A 5RENIES (5L RE), it T s B A L 2 T
pEH IR, EALBHIENES 26 EXCEBN 7B B —& 5 .
Hamblen KiEH ¥

“Under CPR 32.13 non-parties have the right to inspection of witness
statements which stand as evidence in chief during the course of the trial. The current
rule provides as follows:

‘(1) A witness statement which stands as evidence in chief is open to inspection

2 FFRERATIE NE 5 X0 X AT A A RS A AR R . IEAES @ A5 A, BEta
G, HETTRE S S .

4 {ENSETF R X P22 =0 AU R, Wilberforce W B3 Roy v. Prior (1971) AC 470 1%
FBEIX N T BhE N B TC R TC IR AR BE P AR 2 U J0AE, ANHRLOAF IR AR

M MBER T A BEIEAES ATFA AN WNE CHEEEM A EARGEEIFEN (B ZIEANE
DATFEERBERD, WAREEEIFER CERERD, R NR&EE T EHESENA VLS R B 1%
AFSLHFEEE
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during the course of the trial unless the court otherwise directs.

(2) Any person may ask for a direction that a witness statement is not open to
inspection.

(3) The court will not make a direction under paragraph (2) unless it is satisfied
that a witness statement should not be open to inspection because of —

(a) the interests of justice;
(b) the public interest;
(c) the nature of any expert medical evidence in the statement;

(d) the nature of any confidential information (including information relating
to personal financial matters) in the statement; or

(e) the need to protect the interests of any child or protected party.
(4) The court may exclude from inspection words or passages in the statement.’

Unless a contrary order is made, non-parties accordingly have a right of
inspection of such witness statements ‘during the course of the trial’.

Whilst it is correct that it is only ‘during the course of the trial’ that a
non-party may inspect witness statements as of right, in my judgment it does not
follow that the court may not allow such inspection thereafter. There may be just as
important reasons for seeking to understand proceedings the day after a trial
concludes or settles as during the trial itself. If termination of the trial is a complete
cut off point, the working of the rule would often be arbitrary; cases may settle at any
time, and the likelihood of settlement will usually be unknown to non-parties. Whilst
the fact that the trial has terminated and the passage of time may well be relevant to
the exercise of the court's discretion to allow inspection of a witness statement, |
consider that it should be recognised that the court has inherent jurisdiction to allow
inspection after trial of a witness statement which otherwise falls within the

pre-conditions for inspection set out in the rule.

In my judgment witness statements in this context includes experts' reports ...
An expert whose report stands as his evidence in chief is providing witness evidence,
for which his report stands as his statement. This is supported by the reference to
expert medical evidence in CPR 32.13(3)(c). Even if that be wrong, I consider that the
court's inherent jurisdiction to allow non-parties access to experts' reports should
mirror that in relation to witness statements.” (N7 &% H 1R IE)

1.7.2 ft¥F (Exhibit)

IENIES . TG SFRRNEFHAMAE, HrlaeBEE K. Wi
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Prmhg — LA SO (VP22 N SCHE SRR IR AT QA7 AE R SCPE ), X B30
AR YRR RES T R 2N T SCFRRENIES « L5 s BN S, — AR
AN AL TT RERS B

NI AT LETFE JG R AE NIE S « BRI E 59 Rd, JREZIEFIA
TR AFE AT S BRI 55 0y i3k, HAEZ E IS &S], XE5iEARIFEF L
HREBE X, HEFE AT HEEEN (open justice principle). {HEFX B4 53
ML S ORE IR LSRR R A T B BB R, ATV TR AT B 4 3
RN, EREFZESENHNEEZ, Ww: (1) BIFRRE; (2) L
P (3) SCHRIRRE (4 B =J7 8RS, Flan, ik NEF R BRI S22 &
FE T M BB AR 7 T AR UK ? B0 SO i A 5 5 =T BN AT i AR =
A ERAREMEE 7 N EUR W RAE AR R VA T I H S N W SR BEIRTS S, A
S B 4 Y A S R TE B A T 2

I BR R 1X 75 T ) B LS /& GIO Personal Investment Services Ltd v.
Liverpool and London Steamship Protection and Indemnity Association Ltd (1999) 1
WLR 984 Jef5], )48 20 5 (5] 75 B 475 /=2 1H if  Rules of Supreme Court ) f#F% RSC),
{EIEHE 2 —FE. AEiZJEWIAREVRIA T 7E RSC Ord. 38, 1. 2A FERKG# (inspect)
AP FFEERFAFUENAE T R B S o JEVRIATT IR ERIRAT SR SCAE
SR AR B 8 B A ST 12 B AR SR I B i A ST BRSO S BRI BT S
PEETE A TF o BRI R B BT SO X BB BVE AR 4, Potter KVEH i:

“It should be noted that the authorities I have quoted and other leading
statements on the question of public justice (see for instance Scott v. Scott [1913] A.C.
417, per the Earl of Halsbury, ..., and per Lord Shaw, ..., Rex v. Governor of Lewes
Prison, Ex parte Doyle [1917] 2 K.B. 254 ... per Viscount Reading C.J. and Hodgson
v. Imperial Tobacco Ltd. [1998] 1 W.L.R. 1056, ..., per Lord Woolf M.R.) deal with the
matter in broad terms of ‘open doors,’ the right of the press and the public not to be
excluded, and the need for public announcement of the court's decision. They do not
condescend to greater particularity than that and they certainly do not seek to
suggest that, in devising and applying its procedures for the expeditious dispatch of
Jjudicial business, the public should be given access to such documentary material as
may be before the court by way of evidence

So far as concerns documents which form part of the evidence or court bundles,
there has historically been no right, and there is currently no provision, which
enables a member of the public present in court to see, examine or copy a document
simply on the basis that it has been referred to in court or read by the judge. If and
in so far as it may be read out, it will ‘enter the public domain’ in the sense already

B KRR SCAEAR B /NTELZ 5 BeAER, IRFIFE CPR Rule 31.14(1)(b) F f ZH2 A KA LR 5 F
VATT AT A B, (HIXAVE G ARYRIA T BUA AR
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referred to, and a member of the press or public may quote what is read out, but the
right of access to it for purposes of further use or information depends upon that
person's ability to obtain a copy of the document from one of the parties or by other
lawful means. There is no provision by which the court may, regardless of the wishes
of the parties to the litigation, make such a document available to a member of the

public. ...” B2 EH PRI

MAE CPR T HEAEHLAI AT I, British Arab Commercial Bank v. Algosaibi
Trading Services (2011) EWHC 1817 (Comm)%&#1, Flaux Ki%EE i

“ Exhibits are not covered by CPR r.32.13 and, correspondingly, they are not
covered by 32.12. Although ... the rule is cast very widely, it only refers to witness
statements and I am simply not prepared to accept that it covers exhibits to witness

statements as well. ..” (N4 & 2EE 581D

FEUT ) Nestec SA v. Dualit Ltd (2013) EWHC 2737 (Pat)55 i, Birss KiZE
AR BARBIEAEE R UL, VO WIR B AFE TS MBS 55 AL, TRl
CPR Rule 5.4CQ2)I il £ iX FERIRINGE o« 250 G M LR G, ARRIATT
FOREBUARYE CPR Rule 5.4C(2) 5 W8 72 AL A IE NI 5 1 B4 5 72 S 4t 17]
[ E SR BIHIEYE 5000 (B 85 7 BEAESE ) o Birss KA B B RHE R 2
A FOVFAEVR VA TT RAF A FTE B R A i«

1

‘... an important point is that CPR rule 32.12 and 32.13 does not permit a third
party having access to exhibits. This is a key problem. ... The rules could have before
drafted to permit access to subject to safeguards to both witness statements and other
documents, but the rules are not drafted in that way... that cannot have been
accidental ...”

{(Documentary Evidence) (2018 5, % 13 i) —1i2 6-15 Bt g

“In British Arab Commercial Bank v. Algosaibi Trading Services, Flaux J held
that the position had not changed from GIO in relation to exhibits to witness
statements. In other words, if the documents exhibited did not of itself fall within the
ruling in Smith Kline Beecham and Barings (so that they were treated as having been
read out in open court, normally because they have been included in the hearing or
trial bundles and treated as having been read by the judge), the court may not make
an order for access...”

1% J& 7 Cape Intermediate Holdings Ltd v. Dring (2018) EWCA Civ 1795 Lif
FESE15], Hamblen KUK E tH[FIRE S 45 U bR AEA S B AE A 1 | BRI Al sz th ok, &
MNERE A LR YRA T i B SHAFUENIE T RIS FER i

“In my judgment there is no inherent jurisdiction to allow inspection of exhibits
to trial witness statements simply because they are or were exhibited. The same would
apply to documents referred to or exhibited to experts' reports. It will be different if
they are read or treated as being read in open court. Moreover, if it is apparent that,
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notwithstanding the exercise of a non-party's rights to inspect documents under CPR
5.4C and under the court's inherent jurisdiction and a consideration of the transcript,
it is not possible to understand the statement/report without seeing a particular
document or documents exhibited, attached or referred to, then I consider that the
court would have inherent jurisdiction to allow inspection, as it would be necessary to

do so to meet the principle of open justice, as further discussed below.”

1.7.3 FFER%E (Hearing/Trial Bundle)

HRHE CPR Rule 39.5(2)J5 5 7E T KE i 06 AUHE 25 UFEL 45 T W7 H4 28 16 i A SO Ak
T RE SRS o HIVETTIE R4 2 SR T AT 745 T4, BRI TIEHFRER 25
534K (search) Hffig (identify) $2EIFZME—0 1. T AT T bE E 45
PSR RS 3 (AT RERIIA 95%) #AN IR W ZEAEHFRER R 28 5 B4R H IR
AREE, SIETFRERE R 55 H B EE R L F/ N A R —/Nil o X2 RN IE
R TR T R PER R S, K R Z S CReil2 CPR ZHITE
S I E XAER T 12 B “Peruvian Guano %467 46°F) RAUA FREVYFIA
77 EEER . I, 7E Riddick v. Thames Board Mills Ltd (1977) QB 881 &4, I
VRRE 2 73— 77 YR VA T7 5 A A A7 BR S TR UEAS 20 4 3 1) S T v 18 BAR
I, XK AR “Riddick JRN]” (Riddick Principle). {HIiXA™ Riddick J5
ANTE T — 5 B ER S0

Denning i) 4 f#f Riddick J5 0 J5 1 5 A A2 -

“Discovery ... is a most valuable aid in the doing of justice. The court orders
the parties to a suit — both of them — to disclose on oath all documents in their
possession or power relating to the matters in issue in the action ... The court insists
on your producing them so as to do justice in the case.

The reason for compelling discovery of documents in this way lies in the public
interest in discovering the truth so that justice may be done between the parties.*®
That public interest is to be put into the scales against the public interest in preserving
privacy and protecting confidential information.*® The balance comes down in the
ordinary way in favour of the public interest of discovering truth, i.e., in making full

4 Brett K15 E £ Compagnie Financiere v. Peruvian Guano (1882) 11 QBD 55 & % Ja x4 H & 75 B 2 1
HXK (relevant) KA T — N1 ZHE L. FrBR AR T CHARME KRBT RMHSHRK “—EH i
#)” (atrain of enquiry) ISCHF, X255 85l A 2B A UIE /B R UERA (fishing expedition). IX7E 1882 4[]
AR, R 4E SCHA R, AHTE R EHHE SO BRI TTAT o B LAZEE 1999 4 AERLAIHT I R URA L
Ml CPR X T “Peruvian Guano #%:”, CPR Rule 31.6 fAniE; % (standard disclosure) &5 —Fh “HH B
A WEH5E” (Help or Hinder Test)» X7 HIMREEA TS —FHE 1 5-LERZ 7 BAEEX

47 I, Harman v. Home Office (1983) 1 AC 280 4G4,

48 i i 4 B SRR T AERUT (R4 R R S S FUAR I A SR BUR /A 35

O RIX G F— MR RS A AN BRI A FLBUR /R 2 A R .
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disclosure®...

Compulsion is an invasion of a private right to keep one’s documents to oneself.
The public interest in privacy and confidence demands that this compulsion should
not be pressed further than the course of justice requires. The court should, therefore,
not allow the other party — or anyone else — to use the documents for any ulterior or
alien purpose. Otherwise the courts themselves would be doing injustice... In order to
encourage openness and fairness, the public interest requires that documents
disclosed on discovery are not to be made use of except for the purposes of the action
in which they are disclosed.®*”

PRIk, AT AR B DR ARVRIA 7 (036 =05 I B 23k e R VF RIS T T B2 556
R SO 2 IR AE o X2 DR O DR S R IR R RA S LS 2 R A R BOK,
BT B 53— I UR VA U5 £ Riddick J5UU T @A Z0ER 7S 48 DR AN 20k SCAF - oAt 3
CIXTC ] 3t Yo o it e 2 Ho A 55 =7, ABIR 1 3OO AL S P B D, (BRI
RGO AL HEAE A AR R R T 28 =5 R/ 3. W — AR, ARJRRTT X
DI (&R EBURSILEE S BRI AR % =35/
WITHIRR AT YRR BN ) 3K

Potter K% H 7£ GIO Personal Investment Services Ltd v. Liverpool and London
Steamship Protection and Indemnity Association Ltd (1999) 1 WLR 984 S\ A
NRAATCPEREH BE LR . Flaux KiEE{E British Arab Commercial Bank v.
Algosaibi Trading Services (2011) EWHC 1817 (Comm)5G#ItH 5| FHFfER M T Potter
FEEE k. Hordh i R AT W Davies v. Eli Lilly & Co (1987) 1 All ER 801 454
Hr,  EYREERIHIRANT .

“The right is peculiar to the common law jurisdictions. In plain language
litigation in this country is conducted ‘cards face up on the table’. Some people from
other lands regard this as incomprehensible. ‘Why, they ask, should I be expected to
provide my opponent with the means of defeating me? °* The answer, of course, is
that litigation is not a war or even a game. It is designed to do real justice between
opposing parties and, if the court does not have all the relevant information, it cannot
achieve this object.>® But, that said, there have to be safeguards. The party who is
required to place all or most of his cards face up on the table is entitled to say,
‘Some of these cards are highly confidential. You may see them for the purpose of
this litigation but, unless their contents are disclosed to all the world as part of the

S0 P AU 2 AR AR S S AR I A SR R RS

SUIRBRAAZRE, BT AL S i 90 58 S (4 T i DR s BRI B SO R4 A PR AE A S0 R R
FHAMRAEFT HAR 3 o T ORFRSCAE AN S Y 25 S P AR HLfh xS m 4 75 I 3%, i i i T R
AP B A PR

52 JLEVFIA R ZRIUTIE A SRR A TS X T, AL (R E KA REZ) =2 DB ARy fy 2L
[ T AT S PR E 3 S E R .

53 B SOEIRAFF ARG B0k, AFCVR SR ARV B B I 8] 5 s [ 38 25 R T 5 B B
WG90 5 ST . RNEREIN F " F EERBE X P A A5 B 5 F S B 1IEA 5 21 [ H e
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evidence given in open court, those contents must be used for no other purpose.’
SAThis is only fair, because, as has been well said, discovery of documents involves a
serious invasion of privacy which can be justified only in so far as it is absolutely

necessary for the achievement of justice between the parties.>®” (N7 & 2EH 1

SR

St — DRI R, —BORUOTRE RGN EHFIRZ , WRARJFL
77 CONHOTUARZ) fal s BE SRS T T RE SR, SNERE R Ui LA S4H K

BEU BT, ARRATT BB T A TR G . (2 Bingham KiLH{E
SmithKline Beecham Biologicals SA v. Connaught Laboratories Inc (1999) 4 All ER
498 Sefl AT A Bl A G DL -

“Public access to documents referred to in open court (but not in fact read
aloud and comprehensibly in open court) may be necessary, with suitable safeguards,
to avoid too wide a gap between what was in theory, and what was in practice, passed

into the public domain.”

{H 7 7E1 ] Cape Intermediate Holdings Ltd v. Dring (2018) EWCA Civ 1795
bl LUREEAE:

“GIO is clear authority that there is no inherent jurisdiction to allow inspection
of trial bundles — see also the decision of Flaux J in the British Arab Commercial

)

Bank case.’
X H B E A

(1) fEAR#EZ 1.6.2.3 BARFIMYE CPR PD 5A para. 4.2A(1), CAFiEE (List
of Documents) X —1 XA B J& Tt id sk (records of the court).

(2) WSHRIRE G A A STHRAE A F 8 I 152 H R BN B Y i & 4k
BEH R, fEAFFEHEEN (Open Justice Principle) FykRg S ftEAEVFIA T & S
EIREE

1.7.4 S8 RN/FFEERRIE (Skeleton Arguments/Opening Submissions)

FTAEARVRVA J5 158 =05 AT 0 Bt KRG/ T e MR 1] (Rt s, S5 i
AEZ 170 BARFRPIENIES 5% 5l S 54 bt —#E . 72T o #R N
(open justice principle) T, EFEAEAT #H B G S MAEIEFIA TR E 53K
151X A XA WL Potter K¥EELE GIO Personal Investment Services Ltd v.
Liverpool and London Steamship Protection and Indemnity Association Ltd (1999) 1

S YRIATTHEDOR ATT S IR IR R AT RE 2 RV BRARA U W RAE ATT B AT, B IA
AEAR A P AE LA T T
% IR, ROBREEE 2 R BRI EAL .
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WLR 984 Je5 flrifi, iF:

“If, as in the instant case, an opening speech is dispensed with in favour of a
written opening (or a skeleton argument treated as such) which is not read out, or
even summarized, in open court before the calling of the evidence,® it seems to me
impossible to avoid the conclusion that an important part of the judicial process,
namely the instruction of the judge in the issues of the case, has in fact taken place in
the privacy of his room and not in open court.’’ In such a case, I have no doubt that,
on application from a member of the press or public in the course of the trial, it is
within the inherent jurisdiction of the court to require that there be made available to
such applicant a copy of the written opening or skeleton argument submitted to the

Jjudge.®®”

7E R (on the application of Davies, James and Gaines-Cooper) v. HMRC (2010)
EWCA Civ 83 Jaffl, ErkE R AARIRATT B F I8 A 3R1G HMRC B R4
iz, WiE AR AR, HIEIRAS HMRC 43R4 B th 2 75 itk
B 0 S At P 25 7 L B B b A %l i 2 3K T AR T AE BT . Ward
RIEEAAE 7 G NS, YONREIRF RN & T IT RE AR I — B 20 AE T g I
Wehe 2, I HA MRS B9 S EH AT A2, A B lbIE4.

1.7.5 B4 (Court Orders)

JEYFIA 77 (non-litigant/non-party) BLA %Ak (public) H A BERTE AT & #
JEVEBE A B2, XA T 2 1.6.1 B B 18 — 20, H HABETE CPR Rule
5.4C(4) T HITE PRI A ARIKAFIX L iy 2 o HAEE M TS O, YR J7 AT E CPR Rule
3923) FHITEA AT, XGMAARRZ 1.1 B L. X RURAFRTT
TEEAT A A AT 5 B B)VE R a2 w0 20 VAR 9 o A0SR VR VA T7 18 AN i
FERE RO P XU (R R 7L B 4 (Consent Order) HIE, HB4—R Kt
EVF AT BLA AR PTLE CPR Rule 5.4C(1) F3RAFZ0UT [ MERE 4. HRaT I
A& 1.6.2.3 BfEF] CPR PD 5A para. 4.2A B ()

1.7.6 FIfA5ZHEMHA4 (Tomlin Orders)
YRVA X7 LEYFVA I A2 R AT AT I TR 05 v DA Rl A, 280 BE RS 1A RS AT A

AN BIRSCEEAT B3 B P FEL 7R A5 B AH S R B dm 2, Bl an b by B F2 7« AR
FH A% MR FA TSR 77 FERERE 4 (Consent Order) HJ B4

56 FEBUAEAIVRVS 11 ST AR U] JH AT Wi Oy S 40 PR 5 T 4 R /T B 3 ol 4K XU AR K
TR AR R (A 1 NS Pk g — PP E A, S B E AUE T .

ST AW FH I IR R AN EE R ENERE T, LR S IREE X7 SR, R E IR
NIpAE (BHRITRERTHIRED TARAETTEER .

58 W SRARFU/ARVRIA T/ A AR SO, iR SE A AR B R T AR .
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BHREFANILE

X7 A kR i & 5k B A e b i 2 —FF, AEVRIATT B R VAR R Vst B
A (as a matter of right) 3K1§ . 7E1R 2 AR IFRIA— 77 BONUT AN A B g P
WHITN B BAE RNAEVR A T B A B S8 =5 Fil « AR LAV R 2, B anfl
i PN 25 0] e 2 T B 5 L8 A AXTHI R B MRS NG 54T, T 2 4 15 AN AR LB 1%
1 o BN W FL A [R) 2 S A i YA 38 AT ) FL A VR VA T B BT 0 T it & i ik
BRI, X ERI 2R IRAF

SyEBE R s ANIE, RO LR, BT DAANAZAE X 1 ) ) i, B Ao
FEMH T XU A E B3+ (Consent Arbitration Award), 2 XU J7 0] LB AT g
T, B TSR CRFRILES, HARSE = F A HniE.

BEXREBE YRS, A T 2R =07 A LU Gy AE AR R N 4, Tomlin K
1B 7E Dashwood v. Dashwood (1927) WN 290 4&%16I37 7 Tomlin Order HJHE 2.
Tomlin Order 7] CACREFFIAR B FINLE 1, FF H A VR VA TT #HX IR B B B AT IR
FREAR PR IATE P AR BEATAE o U0 SXT 7 AN JBAT AR, URATT AN
BTG — VR A B AT BLR) AR B 254 (injunction) BB 2)45 4 (specific
performance). 7& CPR Rule 40.6 5 Practice Direction 40B s.3 5 4%} Tomlin Order
[RIFE o

Tomlin Order 2 £ 13 &R 7> B XU Ay IR Be (i 1 & (E R AR M)
BB W ASEAE LRIt T A& T Tomlin Order H)—#873, Fr
CAARYRIA 7 £ AT 20 1V B HEHE IR A2 AT BURIRAS o (H SEFR_EVERBE A 5145 Tomlin
Order 5 A — 23245 K IUARRR T IS DL A L, At ey A 2 4E Tomlin
Order F & BRI B, TR BRSCE N 20 TF I 53— A ST AN A 259 B

Ramsay K% 7& Community Care North East v. Durham County Council (2012)
EWHC 959 (QB)Jufilfighs 14 A bl N 256 FF1EXUT 7] 2 Bk R a2 5 AE N
Tomlin Order H P4 B X 1, 5

“ ... where the terms are contained in a schedule to the Tomlin order the

position is different from the terms being incorporated as part of a consent order... a
party can settle a case and seek a court order in one of two ways. First it can seek to
incorporate the terms of the settlement within the body of the order so that those terms
are part of the court order. The alternative way is by way of a Tomlin order under
which the parties seek a stay of the proceedings on terms that the parties will comply
with the agreement in the schedule, with liberty to apply to enforce those terms. The
court approves and orders the consent orvder in the first case but only approve and
orders the terms of the order but not the terms of the schedule in the second case.”

1EU0 Steyn i) B4 7E Sirius International Insurance Co v. FAI General Insurance
Ltd (2004) UKHL 54 2519 frii, Tomlin Order S2Fx ER&— k&%), Kb
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B 2 Ja A HIE S SRR AR YISO 8 BRVE I 77 SUSRAR, 15 2 A R B Al g
WA R : W, Zurich Insurance Co Ple v. Hayward (2011) EWCA Civ 641 4415,
PRI, 5 S U RS (R B i 2 22 J8 T 3B AN[F], 336 X Tomlin Order (5
B AR AR S SO BT & ). #E CPR Part 83 22 (KT B i 2 1 77 24
EH X5 FEE M4, Ai&EHHT Tomlin Order.

1.7.7 YEBEVFIAR SCHFHLEE PR R

BUAE ORI 22 1) S 00 eSS URATUER, B anid e By 5 2 a4, 2B R0
WBG ERGEGHE, —EERBHEG i (g, R KEIPLEE) (1
RGP, BOE AN R AN 55 0 T RTE DAL o0 A R P A BT A X
— R AR Z A F - AH L SO N B UK SRR BRI IR 2 T B
it 5 25 X 7 T B AR

B E A4 8 T AL (trade secret), iIXANRE FHYFUA T H Ui H G R E -
(The Trade Secrets (Enforcement, etc.) Regulations 2018) X fi MV AL %5 1 7€ X

ke

“‘trade secret’ means information which—

(a) is secret in the sense that it is not, as a body or in the precise configuration
and assembly of its components, generally known among, or readily accessible to,
persons within the circles that normally deal with the kind of information in question,

(BB TMAN L0 7 GEVE AT
(b) has commercial value because it is secret, and (X 92 P % i1 7 W 01 D

(c) has been subject to reasonable steps under the circumstances, by the person
lawfully in control of the information, to keep it secret. (X Z75FEHI R HLEHIN
LRI T 5 Tl A (R E L1 )”

TG AE R VA i P MUATLES B — A 0 A B 1) E A B D e, FET S R
fe Mk 29 IR I ON — SR AR Ak S0 . i — A AR B R R0 R L
(confidentiality), fPIITEEALATIT, FreABRAEXTT HE TR, HNEE=T7A
ReSINJTEE, WASE MR RAI LT BAFAEITA E K5 H X EREIA
i BTV, 9 AR, 38 ] 55 3 Bk AU 9 i 307 B IR I BOR 5T
{HIX AN o] i 25 5y e, a] LU R Cexpress) PR3 25 4% SC DLSELRM R B )
EAREORHAL . T JEE BEARTE Ali Shipping Corporation v. Shipyard Trogir (1999) 1
WLR 314 el i) #3076 BUR TTE R FF b B e 105 BT, &
TP RSB R B l, (A —2%414h (exceptions) 1HHL. WX TT A&

59 {F Hayward v. Zurich Insurance Company Plc (2016) UKSC 48 iz =B e, fRE& 2 & LR, FAREMLUTERL
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i A St SHEMEFE. AT ALESARGEES., X hma WEE (ff
Bk ——M 1996 4F I [E fh 1 21 [E Brig &5 P ) (2006 ) — 8+ ==,

T S [ 5 At A V2 [ ot O H — AR AR Tt DR VR e Uk A A = S 30Nk
MLE B R o EBEAE HAr 2 B IR L3 1 1 B 35 4 1 /641 72 Church of Scientology
of California v. Department of Health and Social Security (1979) 1 WLR 723 4G4,
TEAZSEH, B 4HO— BRI AIE 7 — SR e S N AR 7, AT RE R SRR
B 2R VEARAT], Brandon KVEE Ui

“1. A party to litigation has a prima facie right of unrestricted inspection of the
documents of which discovery has been made by the other party so far as may be
necessary to dispose fairly of the case or for saving costs.

2. A party is not entitled to use his right of inspection for any collateral purpose.

3. If it is shown that there is a real risk of a party using his right for a collateral
purpose, the court has power to impose restrictions on such right in order to prevent
or discourage him from doing so. I think that this power is derived from the inherent

Jjurisdiction of the court to prevent abuse of its process.”

% /E Roussel Uclaf v. ICI (1990) RPC 45 564, FUREEWAGIA T LA R

“Each case has to be decided on its own facts and the broad principle must be
that the court has the task of deciding how justice can be achieved taking into account
the rights and needs of the parties. The object to be achieved is that the applicant
should have as full a degree of disclosure as well be consistent with adequate
protection of the secret. In so doing, the court will be careful not to expose a party to
any unnecessary risk of its trade secrets leaking to or being used by competitors.
What is necessary or unnecessary will depend upon the nature of the secret, the
position of the parties and the extent of the disclosure ordered. However, it would be
exceptional to prevent a party from access to information which would play a
substantial part in the case as such would mean that the party would be unable to
hear a substantial part of the case, would be unable to understand the reasons for the
advice given to him and, in some cases, the reasons for the judgment. Thus what
disclosure necessary entails not only practical matters arising in the conduct of a case
but also the general position that a party should know how the case he has to meet,
should hear matters given in evidence and understand the reasons for the judgment.”

H A9 [k e e CPR N ORI SCAFHILE E (1 1 i A -

(— ) HHkBE 10 3% (Sealing the Court File), XEAEAF 2 1.6.1 B 5 1.6.2
BNA, KBEABEA,

(=) WAIHL#E % (Confidentiality Club Y confidentiality Rings), {a] B i5 5t
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T 0 WE AT DL i B4 % B UL S, B RVEE IS, ST R AR
515 BT LLUERAR IR /E th S M A FEMEBE 5 2 E R E KRS . £ Smith &
Nephew Plc v. Convatec Technologies Inc (2014) EWHC 146 (Pat)5cf5], Birss Ki%k
B XML

“At the stage of disclosure it is well established that in a proper case a
confidentiality scheme or ‘club’ can be set up. ... The scheme may be arranged by
order of the court but is often arranged by an agreement between the parties, albeit
always subject to the Court's jurisdiction. The scheme provides that documents in
disclosure which are identified as confidential are identified as being part of the
scheme. For the documents in the scheme, access to them and their use by the
receiving party and its legal team will be expressly restricted. Commonly the
documents will be accessible to the solicitors and counsel and relevant independent
experts who are to give evidence in the case. Commonly also the documents will be
accessible only to named individuals at the receiving party. The system is flexible and
there are many variations. In some cases signed undertakings are required from some
or all of the persons to whom the documents are to be disclosed. In some rare cases it
is fair to restrict access to the documents even further.

As the case progresses evidence can be prepared which deals with the
confidential information covered by the scheme. There may be parts of the witness
statements and experts' reports which are kept confidential under the scheme as well.”

FE— Lo R LRI ERE R ia (RN S ERIASY) SO S bl 2,
WA X7 I 5 % 500] DL il A7 90 ST, At/ b AT AR A9 2 1) 92k e il S ORAIE
(collateral warranty 2%, undertaking), AR HABN L (GFEEF) HigS
B T INLE SO N 2 . SEE @ LR, TPCom v. HTC Europe (2013) EWHC 52
(Pat)%: 455 Unwired Planet International Ltd v. Huawei Technologies Co Ltd (2017)
EWHC 3083 (Pat)/el#8H R A VFFRIAR A IMEA L GRS X)) SHE
KA (for external eyes only) HIHIZ%

{EA AR AT DAZ ) O — € 0 I/, IXAE 8T N3 China Machine New
Energy Corp v. Jaguar Energy Guatemala LLC (2018) SGHC 101 &6 i G5 B .
LS, T — sl Ak B A H AR T AT A2 [ ()48 2 i 2 i e
HIRATE . BT Gt n] UG, AUERIT AT DAZS ) (R Ao i SEAE— e R |
SRRV T TE R R AR ML . OIS BE A ML SR N A S
VA, T ER B AN G AT M N, BTG 6 58 () 35 Bl vk 3|

60 EEFAHHTIER “AEO (Attorneys’ Eyes Only) {&% 4 ” F I, Hanson v US Airports Air Cargo, 2008 WL
4426909 (D Conn 2008); Gerffert Co Inc v. Dean, 2012 WL 2054243 (EDNY 2012) ; HSqd v. Morinville, 2013

US Dist LEXIS 37356 (D Conn 2013)Z52:41 .

61 7E#T MY China Machine New Energy Corp v. Jaguar Energy Guatemala LLC (2018) SGHC 101 441, A </
i gt A IR T AT L2 (Attorneys® Eyes Only BifiiFR AEOD Bl FEAT N —BdEE W B2 .
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I HRCR o BT DA 154 AR DT AT DAZ B 1) i 2 i 2 A e (O Bt 22 (R R D
IR RFAN A F B FH L, AR INVE ST ) — J7 437 B 20 A BBARFRIL
R J7 3G AR T 50 o — J7 Se B R S AR U e TR E AT . AE TQ
Delta LLC v. Zyxel Communications UK Limited (2018) EWHC 1515 (Ch)3&4i,
Carr KiEE B 6 #H1 T IPCom v. HTC Europe 5&#15 Unwired Planet J65, iAA
B A XS 5 BOFA TR, T a2 007 [Fl, B DEBEAE X R
o Carr RIEE ARG EIEE R A G HL T A BettdE X SRV M L2155
-, FFEHERNVERT I RS

“An external eyes only tier enables a blanket exclusion of access by one of the
parties to the relevant parts of key documents. This is incompatible with the right to a
fair hearing under Article 6 of European Convention on Human Rights, and with the
principles of natural justice. It is incompatible with the obligations of lawyers to their
clients. The principles on which solicitors are obliged to act on behalf of clients
instructing them require the sharing of all relevant information of which they are

”
aware.

EIRIE AL HLE 25, T3 AR AT ABR SIS SR YRR VA T N B BSOS 2 B
SRR AT, AT S G INURA T KBRS o BT AAE YR VA TGN, XU AT A A
F L) E R IR 5 T 50 N A Re Al 24 5L SO - A4 TQ Delta LLC
v. Zyxel Communications UK Limited 551, XFEHIZ) 52 H R

{HigjG—4¢, JL[E (The Trade Secrets (Enforcement, etc.) Regulations 2018)
AR, s 10(6)E 2D EA — Ak HRATT I 1.

(=) ARAFF#H (hearing in private), XHMOLAEARATE L 1.1 BNH (B
5% 4 ) Burasian Natural Resources Corporation Ltd v. Dechert LLP [2014] EWHC
3389 [Ch)%etD), KB N EHHIEA LI HEIFAK Y. £ Global Torch Ltd v.
Apex Global Management Ltd (2013) EWHC 223 (Ch)%:f5], HiE N HiEA A&
P HH 2 — R 0 S S 6 7 4 — ™ E N SE R iR e R AL Vb R
FI% 2. {H Mance K¥EBEAERZIXANEH, FAT®RERFLLME, FL L
REZHFRI W Y E TR E, XA LWL ME A #H (open
trial) [JFEAJFI

(VU BRI B 4 85 1 S04 ARPE CPR Rule 31.22(1), K ER M HGEAES
KETYFRHFRBAEA, BrAE: (1) SCHF AR sea Bk Pe et , BU7E A H 5 B
ML R BT B M i D g e ks (20 VEBR s (3D BER U S A SR
—J7 A& . 7£ CPR Rule 31.22(2) T, ik[RBe 7T LA H i 4 FR 1 B2 1E A I A 40 5 1
SO, RIS SC A v s B AE A FF BRI 4 oK . #E Smith & Nephew Plc v.
Convatec Technologies Inc 5647, 4+ 5 Smith & Nephew 47 AR B 177 L
B S1RIL T Convatee B EH]. JriAIdFEH, Smith & Nephew K &8 ) 344
R ALE, QAR SRVEV A R RIS S, 1 IX Le] 25 5
B BRI LG %L, FTUARRGE S (redact) . X7 R ER B BUSAL T HL
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oz, FHHIG 1 RE A PR HETIX — B /£ CPR Rule 31.22(2) I R il 48 A 4 75
I SCAE IR A4 . 2 )5 Smith & Nephew HIi&£E CPR Rule 31.22(2) N 7K A fir
L8 X SOPE o SRR BT SR PR SRR IR L R SRS SO E T
KA A (B SN ZSAE R SCEASZ B AL B S A 5, A 2443 Smith

& Nephew [1F 1 ,

P LA 1F i %

S AR RN RE B BURE 2 X it R 7 ML AL S PR 0 5 ) BE AR R T

SENLLT Rk
WIRTERFHE 0 B ] R ] BEHI AR DA IE
WA AR | X7 R AT ARG | A B, ] DUAER G 4R
BB Bt@EAm=Jrmas | 4
XF 77 iR RABR | ARATLIRS R | 7E CPR Rule 5.4C FER1GER i
%3 %, SEAEER o B BT R
CHIBERXRHERR | ARTUSSRMGER | £ R M4 B 8 3 3F K
%) (statement of case 8Y pleadings)
o R L SCAHE A S A
B, MR SO E 9 A4
RHIMHAE, FFAE CPR Rule 5.4C
NRRAFIELE dr 2 PRI L
X7 Yk va 5 T ASRAGAE | 2 A AE ST BRIA T F2 BN SO
FAFBRIA b 42 BB A
AR EIA
XN RRTHITE &E | RE—MLES, RANIESN
5 AR PAERAS A | IR A BE R Rl B D B AL
IR wh 1 D B A LB | SO
P
B L R B | /£ CPR Rule 54C ~, 5 | /£ 55 — 77 WG B E VA B 42 R
At S =77 AT RA RV B B 3R | 6, AR SRR VA T AE T E B B
1AL S FUHIE ORIV SO R Fi T AT

DL KPR B2 A 55 =7 3 By
bl
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P

J 1] 3¢ i B9 AL 28 DA Y
5 e 4% fik 1 L % S AF
PN

R 30 5 R AT R INLE S B
Eri, JFRENES, RAAYE
2R B FE Ak B AT 0 i (1Y)

MR

FF Rz o RN T o P 7F CPR Rule 39.2 T [y B i
AFFEE Oy T BB A% 2 HY SR 1) | 4 CPR Rule 31.22(2) F [A)7 B H
SCAEAS B AE BRI ARAIE 1 | 18 BR X 77 VR 1A T 6 78 T )
Yo A, BT AR DAE R A | $2 3 i S A
BT
O TP BRI 52 0 1 N+ | EXT T URIA T R B AR T RE N AN
A AW BHL 215 B ML Bk, sm vk g
TV B PR I A A T a7 #E
Oy B BB 55 T B AR | 1Ay e ER 1 R FR )
ANTFRIE
= A SR IT RE I | — ek uE e i, (H2
M H Sk 1 S BAETFRER B3 1 DL AR AT
LR A PR P ARG X6 7 ER A R 1)
M
EBE AR )y e 4 HH S BRI RS, (HiR

T e ) o AL L S
K

PIANY

PR E UL FEAETERE

BJE A5, BARSEENABER LS R E R Dt e, Tl bk
FLGIEBE VR B — & B UL R RAS BT AL, (Bt — 25 0 2 R I
ke OIEBEVRA ARSI Sl R R I AT H B, N R ARG 5 IR
EAF R HLE & 5 ORTTIREE, R ER LR S N ANEE FEER . X —
K, AT RE ML A FRADY A AL (15 S, (S ENE T O SO 22 7 545
B BRI HVE I OL o (E R B ARG 508 R s, BIAE A
B ANVE T F ST, 52— H0 88 =07 IR o X2 0 [ IR H B s s AL
AT ERATHE, MRS ITE S 5N LR sy . 58 B R 5 bl
BBV TR G TN I8 A B AT AR REE, Fr AR b
FERX— Iy R A IS MU 24 F 07 Z XU SO Bk LD 1
ORI, WATSRALL “HLs =7 Bk, anfbasle nl LA R e vr bt e 5 &
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B Cinspect) MIfw4: MWHTIN3E China Machine New Energy Corp v. Jaguar Energy
Guatemala LLC 26 ME— LUAS 13 B B A = AP 3 i X U7 AR A (AT LAt
Tt EATART [ S AR T L 2 AT DAAS b 2 Pl A2 D 1 b 8 51 R = AR B — A R FH
5218 7).

1.7.8 AU LTEE R B HIRAE

7 [ B 8 WL 25 2 (B0 A R E B VR VAR 4 L, AH A S, X HL AT
LAZEPANGI T B SEREE (W RWIERIT) Hal 19— IR BT H ML 234
Isehrgeltr. EAFW RIATINE N AFRIA L, XA R E R 5 XA G 1F
LR E R AR, MAAEREE K G X R BHEERNTEAF S55E
NAZEE T A RIS 2RISR HUE DR — 7 I HIARUE T
AR, Gy I A AR R A K A A

GERANTT 5 T —FK R ml G IF, Frel i s g T AR 2 b 1 (HAN TN
RKETEL4/584, e Bt sy it id A2 Sen i BRI . A FE T R
T, TR IR E SR, BORANT IR S B A S IR I~ ] T I AE RAE e
IR SN FERREATE IR A R EA RAT LN TR, BR T
JEOREAN, AR ITRIIE 1K, Mt B e RSE AL, MR SSh
XIIFBGE S 5 2, MRZENT . EEH R IT R HIE, DMK EESEN
RZ AL A7 JE A RIS o

%, MHEIEEH LT a2

(1) REF R RIS EE — ANEW, AU SEMEAA, o
F15 (B ARIEAB LR BB EH LRI 5 T 31

(2) ZH WIS G BTG RN JUER B 5 R AT R AR . WA,
WO ZFURAR i BB A A5 T RS

(3) fEHRERGIEH RIEN, EHEITERT (B Ehr. ROk
ERRRM 2L TR RIS A . FTEL, 2B BRI % 7 AN i) B R
VR LLE O AR S 5 % EE BT 2% 7 e 2 A5 1 R 1%
SNSRI PE «

(4 23cfia, BHELHCRE, FME R RO kg 2 S AF H H

BRI R, A7 AR A0 B A R LU SO S A S A S 2 R ER

B, I EHARER, SR ERAIT T 5, A7 A AERARREE (M
GHAS R ST E B SRR ) T A R R I Ik AT A o

A=A F A& BN China Machine New Energy Corp v. Jaguar Energy
Guatemala LLC (2018) SGHC 101 5ef]. faisiil, ZIEW k— e DR TR
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&2, W EGFNE, ATHE PRI E R 2 (ACC) fhEkm
7RI BN R a TR OT PR EE R, B A 114 3 T TT.
W TR MR T 1R NS 2B FR S SRS Cset aside) k10, (HBH INGE BT E
5] o A 7 ER U RO R R T I R — A S O R A R 8 B 2 A T P R ) —
A R T I E R (Attorneys’ Eyes Only B( & #% AEOQ), H+ 75 H EAHE
A, XETHRBERA L. s AP E R 1CC N 58 £
EHE M) (inherent case management power) A] PIMEHIXFdn4 . HrHl1Ei%
e, PPIEREELEAE I AN ER ar S WA R (safeguard), 77 AT AR
RGN A LE AR E B R A D, Hp 7 AR R HIE . Fr AR b fi
BBE B ar A R<F 7 T RIE B R IRCH],  BUAFEERERUTT

B JEAE OB RS B AR B 21 1 S A A [ B ol A 2 L o FE B AN
Frp B DR AT 2 FE b o AR 3N IR B A B X S X, AT R
M ST Z gt bsE, e R BRI, P AR A
ARG IE AR X R &, AT IRE .

2. RETHFEZ 7N [FIUESE HEERE K Bl LLIR B S/ 51
e o503k

2.1 fEifr

b E brfb s, A Esk@N, Wi Ad 7T RERR LRSI O, Ex
5 RIS 5 VF 2 85 [ A ], X S ECF A 5 75 ZE 000 2 410 E BUIE ) 2 %
[ 2 B < o= L e £ VP 0 e B 3 5/ 1200 & S| 0 5
AE SRS Y EEE N P A 2 A S O, T R R A 3. X1
SR T R AE AT AT R R VR 1A, B0 — % 58 A A HL R AL S, H 2 BLUE N
BN RS T AMNE I A B A T 2 B BRI (] [ B A H kB AR AT A2 R
FEAME ) 32 BLUE N BAR R B AR UEH AR 4OR KB ORI, Toik LA 2 B/
Eo EREFXTIXMENL, A RWA —ANIEFE T RE I LR R & B IE 8 AR
B4 (video link) B)77 XAEUE S EZBL IR, By DA FE AT B PRk s 214 1)
P BURT 8] [ B4 2336 F [E bR Al %221 (Hague Conference on Private International
Law) fit i 7 7E €¢I M\ B A1 R 5 550 FHUEd 17 4 A2 29 (Hague Convention
on the Taking of Evidence Abroad in Civil or Commercial Matters) ) (fEA%E 2 J5
SRR AR ALY O T USRS 77 KEGIER 48 5] o (HIX PR I8 ik
ANEHTARER A REN, St — /b WL 6L Ak A B 7 5 1 2 i X
ToIFRAT A . W S B Peer International Corp v. Termidor Music

82 X ELIR IR A, TSR E 1 H T SO BRI AN B AR SHEa A R R, AR EZ 1 B
I 1 SRR 2.10 BAA RIS,
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Publishers Ltd (No.3) (2005) EWHC 1048 5. 1) 6 L5 E A ], "l RefAi
T T HESC R RBIRE ARAE R E . R —K A 7 5 3 E LSRR A R 5
ol H A [ O BEE A F S AR B S MAIE NFE A T N, s £ S E BUIE
(1% ) 7

LR Ny N N 7 e R e A W B S 1 e Y B A N S R U
A EERRGM IR Ot . IR A S IR AR S (res BRIEICH] a thing, Wnf%
GRS Y . ARMEAHIEYE (territorial) , ZSZATEHERL I . B
el g (R e ot A1 [ 1R 36 =05 A B AEAL, 4 an 36 [E sl b [ RAT AEAR B0E 0 AT, B
R SCAFAFTRAEEEAS ANAERTEAT) , YRR TT —ASBEERIVE Be AL 4 58 =I5 1E ik
A (witness summons) i FEF& 4t SCA-EHE (subpoena duces tecum) : i Mackinnon
v. Donaldson, Lufkin & Jenrette Securities Corporation (1986) 2 WLR 453; Masri V.
Consolidated Contractors International (UK) Ltd (No.4) (2009) UKHL 43 £5:5¢41 . J&
PRIt T DAER AR, g IV B s b 56 = 07 SR A7 TBCAE A/ ) SO AT e 2 2 A3k S A
T LI AR, RN A E R RN T E R R X B T
RIS, DAUNOX R BTRARIEEE =77 (BURIERSA /047D o B kR
FEIE ) A AR B A% AR N A% 52, (B0 RAh A SR AF TRHE [ A, g [V
Be A BN AR, R RGN A A 2 i ] ZOR P F% . W London and
Counties Securities Ltd v. Caplan (unreported, 26 May 1978); R v. Grossman (1981)
73 Cr App R 302 &556M1 . —> B RL f 451 2 2 [ mig v [ 4R AT 52 26 [ el o [
ERE, ATREN B A RE AR TUE, ANAESMEERE (A EVER Kdr 4T
R iR i S SR B B X e A o I B SR YR A T AR RAG X B, b AE R (g
IEPE ALY BIEARFE 2 2.1.1 B 2/ HAh 5507 3kA5 .

1 SKAIEHE 2 RIRE A AL, Tomlinson Ky B 7E Vitol SA v. Capri Marine Ltd
(2008) EWHC 378 (Comm)4&: {7 it -

“... it is axiomatic that a party cannot compel a witness in a foreign country to
attend a trial in England and Wales — see the note to that effect at CPR 34.13.1.”

E— 451 4P 102 (Senior Courts Act 1981) 2 section 36 #5E fE4FIRFLT T
A DS A TE L 58 g AMAMETE N o ldn, —00 8w R AR R T BRI A
THEFETESIN AV, TETS Rk A 221 a2 Kuwait
Airways Corp v. Iraq Airways Co (2010) EWCA Civ 741 &4

63 K& AT i Sk, B GBFIERAYL) X—HENERALNMRE. XELRZFN
AAE R R ENE 5. WAMEE (RHRRZD REm. 847, HE. RE/FERERZ FLE
Sy [ B O A E B YR A S A oGy, BT DA [ i 5 Aot et 2 1 b [ 7 2 ) 1 2R S et FL Atk [
FHIX o RIS TE o [ B AR B S R UR A/ P, 7R 5SS AR AR UEHR (1 7T B 1 8 o o R A X . o o
45 58 22 (W 0 T LA BIAY) K R AR R A

o BB AEAR B2 2.2 BUHIE 72 /41K The “Heidberg” (1993) 2 Lloyd’s Rep 324 254

49



211 EEEBARSE P BUE R E RS

FESEE A L, RIMEIE AN SR & HEER HE 5 H kb, bt e DL
CPR Rule 34.2 FAEHIEAN (witness summons) M BE A4 5 Sk =LEE .
{E Masri v. Consolidated Contractors International (UK) Ltd (No.4) (2009) UKHL 43
Jethl, BB SO0 AR S [ N i AR AR N EEAEEE C (Senior Courts
Act 1981) 2 section 36 | ] “subpoena”, w2 B4 o X M /& CPR K ) “witness
summon” ) o TEEFISMEUEN, Bl KA R ERE 1. RIBEIEN
HIBGAE, A Lo E 5t 20 #h BV B i ok 1 2 WA UEHE FF 1m)iE A\ 15 % (administer
an oath ) KHUEE S 5 - A AN D Kt v2: [ AR EIE 4 7192:47 4 (judicial function),
AERERE A IS B 7 IS AR N AN OIE 2 R A8 1% B 73 AL

KPR V2 R M7 T SRR, e IR BOR B, BRI xS A %
3 HNEUIE I 2 5507 (1 P B R EORAMEVR Be mEN L AT AU S e B . e
158 T AR BN A 2910 BUAE IR 2K

(=) Hiet R EENZ 1954 45 1970 £ GEFIEEAL)) . %H
B G YR A 29) 16 (Evidence (Proceedings in Other Jurisdictions) Act 1975)
HISZIE, RH L P By A (192 B 1) 9 [V e H 4 03 e 2 [/ g N BGIEE: L Rio
Tinto Zinc v. Westinghouse Electric (1978) AC 547; State of Minnesota v. Philip
Morris Inc (1998) ILPr 170; First American Corp v. Zayed (1999) 1 WLR 1154 %55t
il

(O EZ 2 AL . 76 The White Book Service 2013: Civil Procedure)
— B2 34137 BA ALK R, mE S WA EE MW
<http://webarchive.nationalarchives.gov.uk/20130102175004/http://www.fco.gov.uk/
en/publications-and-documents/treaties/lists-treaties/bilateral-civil-procedure> . 51 4n
IE [ 5 E[E ) 1928 £ (The Anglo-German Convention) (kb 1970 4E () (i A 3iE
WAZ)) BRAERIS) o dAh, RmERHS53E (BRI AL)) KL ERT /R KA
P (Algeria) FXUAPRY (11/07/2006, Treaty Series N0.16/2010 Cmd 7919) , 5
FAPS (United Arab Emirates) XA (7/12/2006, TS 001/2009 Cmd 7535)
N

(=) BREZER XS R 02 B B 2 18] i Bh i B R 35 5 S b4 19288 Council
Regulation (EC) N0.1206/2001, =k{&#% (EU Evidence Regulation) 6. [ X}
(RS E 3l /& CPR Rule 34.23 5 PD 34A paras.7-10. 24 5R7E T [E 1B H K B Ji5 1%
ERUEASFE A, B3] 7 ERRE (AR A L) B HAth [ 2 2 18] 1 804 B
FUE WAL o I BT TR PR S o B A R R RASARR, BT LB E AN FE 4
B4 o

85 {52 1] £E <https://www.hcch.net/en/instruments/conventions/full-text/?cid=82>1 & 4> .
86 3234 1] 7F <https:/eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32001R 1206> & & 4 3 .
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(YD RIS AEAT AL NER, SeEERE A & g K+ (Letter of
Request) HIVEEEFER . MEXFIEDLT, BIRIMNETERLEA A LITMER BT
BT EE B, AH BN S VA B g K& 2, WAl Rese it A . SR
{Evidence (Proceedings in Other Jurisdictions) Act 1975) H,3& F 78 HoAth 41 1 [/
HAREERRERD, CRZEXEGET GEFIEHEAL) WELE: I
(Phipson on EVIDENCE) (2018 4F, % 19 jx) — 152 Para. 8-37. [& / HFR &K
FEALERE I, XA SLVERLE ) H BT WL Rio Tinto Zinc v. Westinghouse
Electric (1978) AC 547 56 AT i%: “1t is our duty and our pleasure to do all we can to
assist that court, just as we would expect the [foreign court] to help us in the
circumstances.” 7E USA v. Philip Morris Inc (2004) EWCA Civ 330 2:#%1, LifiE
WA RN BT

XAMBAEE AL S48 A, 1E4n Donald Nicholls 1 E 7£ Panayiotou v. Sony
Music Entertainment (UK) Ltd (1994) Ch 142 5451 d1 ik -

“Before 1884, and leaving aside India and British colonies, there were two
methods of taking evidence overseas for use at a trial: under a commissioner
pursuant to a writ of commission, and before an examiner pursuant to an order to
that effect.” The governments of several countries objected to the examination of
their subjects in their own countries by examiners appointed by the English court.®
So the letter of request was introduced to meet this difficulty. The English court
addresses a request to the foreign court, seeking its assistance by conducting an
examination of witness who is within the jurisdiction of the foreign court.®® To this
end RSC Order 37, r.6A4 was introduced in 1884: ‘If in any case the court or a judge
shall so order, there shall be issued a request to examine witnesses in lieu of a
commission. ...”

XML B AL S R L AT AR A 22, (HAER ™ B AR
Il Nortel Networks SA, Re (2009) EWHC 206 (Ch)5& 1.

2.1.2  YFAH EINERSINIEEBGE

PRI VR B AT B 245 5 F 3 R EUT shiE i A EVE B BGIE, B0, VRIA TS
Al LLFRYE (US Code) Title 28, s.1782 H {22 [n) 36 [ 1L HH EREGIE. KA LS

7 7E 1884 4FHT, BT HETE R, SEEVERE Y T R R B RAMNEIGE R BRI —Rld e
AR (writ of commission) FI—f724FIR 52 (commissioner) BUIE, B & 7E28Mlar4 il il & (examiner)
BOIE. 248, MATXEARE TERE, HE)5E5 A R H 2 e TR vk B p o A .

88 (B /b [ FRBUR o 5 BB AR B AR 3 CE RS A EGE, IR EITIERE AR mpthir:, JUH
R REEEE. flbE (RIDFAEY 8 T-b bk A NE YL N AL E S A A
.

8 TSR AIMBGE AR T AR PR AN AR, 9 A R [ 20 B e R SRk A, SR A BB A B LASRE A A
AN EE B FERUA BIEN .
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[ HUIE 2 5 200 E YR A BB A 152 Cunconscionable) 5L, JEE LR A
2F¥i: W South Carolina Insurance Co v. Assurantic Maatschappij “De Zeven
Provincien” (1987) AC 24; Joyce v. Sunland Waterfront (BVI) Ltd (2011) 19 FCR
213 ZF5EH1.

%1 4n7E Benfield Holdings Ltd v. Elliott Richardson (2007) EWHC 171 (QB)4t
], e VAR A H 254 B 98 B R A RE P 19 )5 25 Benfield 24 1 [R5 #EAT A 136
YRIA T Aon AUIE ASEEC D AEF5 (deposition) o 561513 & i) Benfield (REA ] 7E
H%HK) 5 Aon CREBEZ T MEALKEEMEES GRS RLANREE
FARAF . 1F 2006 FFk, K& Benfield fE& ik B4R (specialist facultative
reinsurance) /N 2 TEEFEF] T Aon. Benfield 7 %/ Aon 55 Richardson st4= (i
kBRI, 2 EEkER] Aon) i (conspiracy) ZEKIM.

B 17 BEA R B ER, BIANER A AR K2 R EA A . SRS HE
A A E RS S ORI T, BT DAL 4% 2 B 9 [ 1 4y A B A . R
Benfield 7EZEEVERE 46 T 4% Aon VRS, FAR Aon B JFet iR 5k S
Ko, e, KRN, 2. mE. KEWR TSR, 1 Aon KPiHHZE
RLFERSHTESLEE, BT IEFRREMEF . Benfield 7855 E I 4 JFIAFE
G AN, [8)—4E — [a1 76 35 S HE PN I A RIHE AL LI TT 08 1 %A 1T R
T. (Talbott 4645 Garner 5642) . Richardson 264 5 % £ EH BN 1Y Aon 2r A
A YRS o AR U R AL T NS I LR A R IR A SRS, R
ST E YR K BJE R T, IR T EEVRA (lead action) o FEE AR
A EREHE L, S WESE 2007 4F 3 H 5 HIFEE, (H3EEVFIA AT RE R R %
T 5E -

fEEE IR, Benfield B H 3RS 1 207 DA DAL S HUELHE Talbott Je4E 5
Garner Je/E/EN ) 4 £ Aon 51 TAEIE FIECR] . Benfield tH H13% 5 HL Mahoney 5t
A=Y Sisson oAb, ZMATEH A Aon EE A F HE AN

(managing agents) , {HF AUERA EHEREIEA . Fritkz 4h, Benfield #4522
SEHL Reynolds JA4: 5 Fox S IE ], (H% A $E H HiE 2 il 2R AR . Aon
) % B v e H B 2R 4, 281k Benfield 75 3¢ [vLRE 32 B VR A IS X B Mahoney
JetE . Sisson JiA:. Reynolds a4 5 Fox a4 fiEia. Aon AR Benfield HiiE
SEBGIE 1] O 3 0E B A28 1 32 BRI, 102 AR50 5l BT 58 B R IA R
JE A 1A I A AR B T 1 SR GRS T T A L

e E AR T DL R T BRI Benfield 7E 3 [ SRAF UEH /S HL O A 25

() FEEVRAREF R T R E YRR, XU R 2 2 el A il XU 4+
M, XU AE DT T S AR S R B A D E Lo, Mg T —F A
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B (res judicata) .

(=D SERA S B EITRE, BEIRXUT# AR EMACER, E25 8 XU A
TN T ITREEREAT KRS TAENIS 7T, BRI 0 G w75 A
ITPHIM IR HE A AT

(=) ZTEENA RN 4 A NI ENFE IR NIE S 5 1 kb s, Bpfd
WEAANEZ HEE, Benfield 4 0] PAF)ykRe H G DAL HUE AN (witness summons) [
77 AR AT H R

CPUD B YRIAFE > o 3 10 S IFAS B S YRR AR 7 R 2D

(F) #[E CPR Rule 32.4 #lEIENIES  (h_EFSE7 B [statement of truth]
RN B T IEEA BRI UM AME L AR B0, D ZEFEUE ANAETTEERT
7 AR T A 1 SAEYE . Bt /2iid, Benfield 76320l AL & J5 ik AT LLANIE iX
4 REUFE NKGAETF RE TS 5 1 SKAEdE

(7)) 2 J5 Benfield kAl LUAR 48 iF N AE 5 M4 B0 N & & 89 A7)
(cross-examination) HJm @, SRATHEZ Benfield H S % IRVERE a2 /575
SE [RIBFACH T SO R R A e T8 A R AE T R IR A A E NAIE 55 o

(B EEFEE Aon Uik, A4 Benfield BA N 1R EVFAF ML
MIaYI S HIEFRE. i B2 5 Benfield 7 R IEMTEE, 5840] DL 96 EE
158 RV A 3 A2 A S 191 i o P PR 1) B AR

OO W2, SCHFF Aon FIHIE, A4t Benfield & BUE 4% .

L) M, R fevr Benfield £E & AT AL FIE A JF S A5 245 Aon
SUEN R IEMA A 51E, maeEER 2 AT EFLYF Aon X Benfield
ENA A A I -

IRJAIAE B 45U Benfield A 45 4 1B th R RE AR 4 ALIE N2 3 AT IE
IR S A 1], AT A3 BEAE T B A 5 A S el R B LS o IX Pl o [ Rt
FEFP, R ITHIETEME S 5 BRI TN, R B SR EAR
Aon KRN AT HAGEH.

2.2 SPEEET (REEBE) B
— R U b [ 2 =R A R RO O [ v B R s B R B . B ER SO

(discovery /disclosure) AN a) B, 33X A0 4% 75 0 B 53 N 5 e AN E 1) S0 . Horp
R R BB A R BIBINANIX MR (URIA) , BB R ke (If

0 ZREEW 25 (FARET. FREREKRE) —BEE.
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you join the game, you play according to the local law) : . Mackinnon v. Donaldson,
Lufkin & Jenrette Securities Corporation (1986) 2 WLR 453; South Carolina
Insurance Co v. Assurantiec Maatschappij “De Zeven Provincien” (1987) AC 24; The
“Heidberg” (1993) 2 Lloyd’s Rep 324 5554 . 1E 41 Hoffmann X2 H 7£ Mackinnon
v. Donaldson, Lufkin & Jenrette Securities Corporation 5t o -

“... the discovery ... from ordinary parties to English litigation who happen to
be foreigners. If you join the game you must play according to the local rules. This
applies not only to plaintiffs but also to defendants who give notice of intention to
defend. The recent decision of the Court of Appeal in the South Carolina Insurance
case (1986) QB 348 shows that adherence to local rules requires also forbearance
from taking advantage of more advantageous rules available elsewhere.” Of course,
a party may be excused from having to produce a document on the ground that this
would violate the law of the place where the document is kept’® ... But in principle,
there is no reason why he should not have to produce all discoverable documents
wherever they are.”®”

Hoffmann A B R4tk BOR RUBERH AR S [ 72 g CPR g 244 5 1) S A
R, AH SRR B2 R RE A E 2

B4 SRR B XESME 28 =07 (JEURATT) BGIE GRS B SRS 5t
SRR, RUMIESE (1) 1) B P2k i s PR ) Cstrict territorial limited) o 1M
e [EVE e AN ML BR A0 2 Dy T 4 R T AR I NATE Dy 3[R i A 1 5 =7 il R
2, BNERER LRGSR, HAR EREGSE =Tk L
Mackinnon v. Donaldson, Lufkin & Jenrette Securities Corporation; Fusco v. O’Dea
(1994) 2 ILRM 389; Mercantile Group (Europe) AG v. Aiyela (1994) QB 366 25551 .

111y RS S A2 5 R B UR VA RE 7 (0 =4 307, AT vl e 5 2448 B A PGIE . B,
WEAGEEAEEHEE, BR— AR UX S DLIERE 2 8 5% F) k- (default
judgment) BN T ANFI AN R CER DAt/ AR BEIESE S50, ERATHOER
B WUERE AT o RS OL T, SR e B AT T AE A B KGR . SCEGR
IR IR DU, (HEDY SRR AEIE [, P LA AEE SMGIESE .
FERXMEOLT,  GEFIEREALZ)  CEEXEHERATT I =07 AdH . S
F, CPR Rule 34.8 Bl 1 AI ALE T A B T AT AE A E SR O3, R 7 2254 52

BN X T Ty (R — O EEANED & A A

72 BR 5 AT DL LA R A S i SO BT TR M VR B 4 4 % - I A 7E The “Heidberg” (1993) 2
Lloyd’s Rep 324 5t S5 ML E /R 2 M — M ARREE 3. 1E 3L R & R B IRk iR N 51
B N AEVE B AR, 95 [ R i 2 P AL O 4 b S A A SO o (R A S (R4 5 P PR 7R
BT RAEAEIER, SNSRI AR, EORER R 2. (H Cresswell JRVEE A& H-5C IR TG
VAR A0 SR A ST T VARG IR B i 2 o PRV A R A R S AU R

OEN B, TR A ST RS, TR SO BT EE SR R .

" OXEARTE mmY 4 BN = EE4 (Norwich Pharmacal Order) 151 128 = AR [A, W DAY

HREN (mere witness), AN (mixed) THK4HRIT N (wrongdoing).
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TERL N AT HE EE A R SCF: I Settebello Ltd v. Banco Totta & Acores (1985) 1
WLR 1050 54 .

XA B FE NBGIEA 1R 2 A FIFR T, b i WL B2 iR ) A0 E =) VEAL %
K iERF Cletter of request) o J&[EEREAEAT A7 I 2275 & 21 7E A E BUIE
(PIRRURRE,  [FIR B e A A B RIAE S . R EAME . Rk, SEEEBEARRT R 3
A BERMAER S CGEAh 3 CEBAERE VR fESNEBGER g, Rl E
CFEMIEYE: W Berdan v. Greenwood (1880) 20 ChD 764 Z:fil. #£ News
International Plc v. Clinger (unreported, ChD, 16 August 1996)5:/1, JE+ AT
H O #R454 (Freezing Order) I HITE, MVEABTEREAMEHGE . 45 W EA
KX R FFINFEF AL, EHFEBRESERNE GEEHC) majsE L)
B E, (A o s R AiE 3R

REE BN 15 B HE B A RIS B, 754 L6 S b BR8N e A B AL
[Fid&t% (competent) ¥ERt, HILSBRIEY: & o DAAESN ERGIEAEUE (] &
PRI Ay 45 Folt i DR TGV 7 e o B 50 1D, B T iEA e S RE . N T e
XA TOE A B ORI R S A AR 0L, ¥R 2 5N AT A 71k
A n] DAFEANEBGIE/EIE: W Ross v. Woodford (1894) 1 Ch 38; Debtor (N0.2283 of
1976), Re (1979) 1 All ER 434 5§l 2 B 06 25 [ 55Uk N TG 21 e 452 32 4% 17l =2 R Ky
e JE 1] /78, BAE /D H 1R T BT A O [ AR SR A R LT, I HAE N BESE 2
BB, NI AR, ] A B ] A

IEIfEAR R Z 2.1 BiR S|, BUEAEEIE R —Fh i WL B AT 7% BAEW K
T ELH) Peer International Corp v. Termidor Music Publishers Ltd (No.3) (2005)
EWHC 1048 Jaffl, FEONFEA n) @l e 4 1 07 AR IERCR A AR, il 2
B R S R IR € — ALk B AR R A B (special examiner) 257 ELEIE
WA — e S A AMIE N B PIAE L JC v B, RIS AE AR E BGIE 75 295 H oAk
s BCEES (deposition)  BRFAITRIENE, 28 B IR SZAE NAFUE S Bl S A n) B
ESTIL LN IRE)

R AE AP B HUGIE 254 5 2 2k 78 A TF 5 BRI s 28 9 (AL 2 5 vEBE T BEAS 2 1
H45 X4 . W, Hardie Rubber Co Pty Ltd v. General Tire and Rubber Co (1973) 129
CLR 521 Jefil (F& H AT REL AR o X2 R RX A 3 H 1S 0 Sk
UEEMEA R, AMESIE S RSN 7] 5 S8 I .

R — 3, A IR e i A £ [ B e o B ik SE A A 5 Vi IS A UK 2B
HARZ A (BTN AR 35 75 248 o [ N BGIE CELR AT 2 B D RAS

B KRR S ERFE =,

6 Il Berdan v. Greenwood (1880) 20 ChD 764; Haynes v. Haynes (1962) 34 DLR (2d) 602 (BC)%5:/1 .
I, Wong Doo v. Kana Bhana (1973) NZLR 1455 541

78 )l Hardie Rubber Co Pty Ltd v. General Tire and Rubber Co (1973) 129 CLR 521; Lucas Industries Ltd v.
Chloride Batteries Australia Ltd (1978) 45 FLR160 2%5&4 .
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LIPZAEBGERONE AN RBUFRE D » EEEATHE D E N FRELR A
EHWICAIEL 20 50T, AR E SR ESSEET WL A BAE,
B DAL 3 s g 2 I R R GRS B EARIE, AAFELESR

2.3 (ETFIERAL)

2.3.1 fEisr

1970 4F (& M IE A1 H R 2 8% r S 3 28 A 29 (Hague Convention on
the Taking of Evidence Abroad in Civil or Commercial Matters) » (f&i#R (i IE
ALY > RESEZEA R POER EZEE R AZ . /£ Mackinnon v,
Donaldson, Lufkin & Jenrette Securities Corporation (1986) 2 WLR 453 461, (¥
TR A L)) HHIR N

“... all it sets out to do is to provide an orderly and mutual system for obtaining
documents from persons not subject to the jurisdiction of the applicant state but
subject to the jurisdiction of the respondent state.”

CEEFIEE A L)) £ 1976 £ 9 HAER, H Article 1 3221 A 298 H ARk
H /2

“In civil or commercial matters a judicial authority of a contracting state may,
in accordance with the provisions of the law of that state, request the competent
authority of another contracting state, by means of a letter of request, to obtain
evidence’®, or to perform some other judicial act.”

#2018 £ 6 H, (EFIEHEAZ) A 61 MELE, GHFERAFT., B E
Z W (Barbados) . PG, F[E. ZEWHEKRET (Cyprus) . $E5e. FHEE. 2725, ¥
H. fEE. s, ERRL. SARE. BEYEF (Monaco) « i, IR &
F P W FomdE. sE. PR, B, RHHE, RESRE%E. B OF
FUEHE A L)) 1 1954 A/ —MRFWIRA, EXT 1) ] 85 2 29 N B2 KR/
S, ZAEA HA, AR, EERIE . B R, R B2s . HE I BRI
JERE, BRI, B, RTOAEAEEE.

g2 A 20) WREPAE G 28— JEA DA R AR ER 7 —
52 [ B ARG W Bl s I EIE s 38— FE o — A28 24 B AE R . i EiAL
NEFR—FBAERGE, JaHEMERABEZEZS.

7 X AHESCHRIEYE 5 SRS, 789 D6 R S UEYE A 29) [ {Evidence (Proceedings in Other Jurisdictions)
Act 1975) SEZ s 2R BNX WHERATAT LA ™= Pk i . TAHBURAE, X ST =T 5258, SR RA
LT EST R A SRS, FREWNIEE T 2 A FH L% . 7£ Goncharova v. Zalotova (2015) EWHC
3061 (QB)%cHl, FEREFAE C(coroner) AT WBI— NP SRR RME Wrifcin, AL 7 IEH A .
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232 AAME—F

GRS A 20 ) B 5 — T2 0 o HE SR 1 [ S B vy 4/ 18 25 24 [ O 54
P B IR A SR, BRI AR B R NN R S B R SO ECER I R S
(deposition) HZ & ffiif] Cinterrogatories) . 254 [E M 48 2 —AN R E
(central authority) 7 STHEEISCK H 7 — %2 E R AN S R BMEFE T (Letters
of Request) , FH¥GHILAZEPATIH R EENC. JE RIS =Pk
42 (Senior Master of the Supreme Court) , E[E. j:E S E 2 725,
[ 2 =988 = A B B A2 i FR 0y (Ministry of Justice of China, International Legal
Cooperation Center, f&if% ILCC) , HEAHEZESS ] Al (Chief Secretary for
Administration) sk AlvAH 45 E (Registrar of the High Court) .

KRB EE A BOEE K85, X2 k@ LIE. ERIEEAE R
ORE, BN A2 I BEE SRR SRS iR¥E CRZFIESE A 240) SH=20000E, 1F
SRASNIH -

) GFRAATHIVI, PR BIRGGKILKAE, #imgKATTHIPLK:

(=) YRR ZFE T HIHEE R, LRI HT15 ETHTCEEA [ 24 Rt
it

(=) LU HIVFLIIENG, R TM)— VLY
(V) 7 BT H UE 355G 75 1T HIFA 7l 44T o
LB IR AL PLFF 2] -
(71D I HIAHILEE R 5
(D 77 o] 9 18 FET A B8 11179 1 B XT 75 180 1 Y FE A 20 -
(L) FHIEHI PN G150 50
/O Gl 7 2 B AATEITER,  LAR B LEHT I 1T H5 5K 1 s
L) WAL I i RS TTIFA T A e )7

CGRIEIE A L)) BWCS S E LR B ji H g R DA A= 2 2.5 B
I4H o Pl BRI E 5K 2400 SR LAV B 14 B2 [ 1y S 0k a2, ALFg o
FIEN, 84— 0 e s r 3 25 W B GIE 5 oA W45 . BiE N (BUIE ) 4
1 SAT Ay — (AR BUIE B 5 AR ER AT (competent lawyer) DU LB . G0t
Il 2 U DUTR i 2 DUE R B E4EFS (deposition upon oath) 77 sUHUIES:
VR Gy e, s B R A 1) o A A A A E N B SR RO T R A ko
) AT RE T R BUIE E Kk B R 4 H i . X AR RE S A IRIA R B BT, H
AR A NUIE f A2 B B 0 i
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2T HGIET7 ) 0 B BOIE R e, /2 EL BT S 5 2R, EE 3
Rifia AR A P B I AV 2G-SR, Z2HETEARIN, RIS
Yy i) S 8L i 1) 3 (R R W RE IR 7 AR S A2 H RN “ AR T BB

2.3.2.1 fMEREFSHEIEH?

GRS A L) AR IS S F4E Ceivil or commercial matters) FJHX
WETTANER R . HAMELLIX 43 2R 2 B e T RE S D FHAF L, e R
15 OL T B A4 B Z2 8 5 ] o S5 55 2 X o A AR BE 1] o 7E o [ 53 1R B 1Y)
State of Norway’s Application, Re (Nos. 1 and 2) (1990) 1 AC 723 4uf5l, Fl2&Xf 42
HH SR P [ K54 ORI [ X & AR S I RMOE R E 5 8 . L, A 2
WeAME ERBOIE, BJaa Bt HEOR I ANE & B EAT R E S i FEAf.
W2, S E W% 8 H A S IR0E (O E A TR ) 2 5 PR E TR E
Bian, e R 55 i) R EIAEAR 2 B KA 2 IR FE Sl (HAER E L
T, RS R RE T RS L E . BB AENE BB DS E B (revenue
law) BIVFIA TR ZRJIESE, A8 T BREUAERAT 1 4ME B,

£ 1989 4 4 H, 328 EBsAAE 2B — MR 2 R IO G RS
N B CRFSEN B AR E CRESCER, AN R 2R )
P 1] 5 Bl 5K W B0 ) B AR, BOGR AT P ENE I — 25 18 . BRI
BUEE R PR SE B TP AR S AR AR s MK s, RIGER™ . PRI S e &
2EHTE RN R R T REF SR o e E bR i s A7 AR AR 2 VR
B RO, 90 G L B B o o 8 R 52 FR80, aX N T R R M S R TR S R
2

2.3.2.2 EEBERKPBMR

CREAUER 2~ 20 S+ 2 BUE 1 R BIGIE B SR 4815 SR 5 2R I O
“HEETANEL T, T HETELEAITIEK -

() FRITH, ZIFRPHIHATANE T A Z KA 2

(=D WFKEUY, 1FRPHIAT T 2103 FR LR L2

AT A GEAR AT 72 X 32 T YR IR PRI HAE & 8 B H5 R G AR AN 15
FIHIEE VR IR L, IEZERITIER .

8 XIRBIE S HEE (GRPSHMANE RIE) (2016 4) —HENELZ 7.1.6 B,

58



CLEE ), JEBEAEUE N B =7 A BRI EON J7 8 Bonf I S48 41 [ V5 e
RITEBA AL,

(—) BUIEsom o [ [H 5K 22 4, XA TR EEE R, REYRINERE
(Secretary of State) H —HE & 45 10 PR -

() BUF£ 8 mgeE 34 W, Rio Tinto Zinc v. Westinghouse Electric (1978)
AC 547 Sl 1R %51 F 35 B 7L RS 57 52 = R A I SEAIE s , ok B E 36
[ K R% e 1 (Grand Jury investigation) , J HL 46 S 8 () b A 25 . X
e [ L B A N A 6 AT B AL (Exorbitant Jurisdiction) Kk, 2 53
[t A5 24 (Protection of Trading Interests Act 1980) [ kB IHiX Fhig ..

A4, MG (Evidence (Proceedings in Other Jurisdictions) Act 1975) 2 s.9(4)
RIRLE » 1EBEASPATER B F 808 0 E Asb N (R EBUFE 5D BOIER
153Kk F5: W Pan American World Airways Inc’s Application, Re (1992) 1 QB 854 4t
15” o

(=) NTTUFRT#EEEEGIE (Pre-trial 5% Pre-action Discovery) i/
Y B AT 7 B T 25 BUEGIE (Early Discovery) : I, Radio Corporation of
America v. Rauland Corporation and Another (1956) 1 QB 618 /1. 2 E fKVFRiATJT
2 HHRYE (Evidence (Proceedings in Other Jurisdictions) Act 1975) 7F % & Hi i 3k
HCUEHE o (HOE EARYE QIR AL 58 =1 =%, EEF S5 GREFIEEA
29) I A PAPAT B EHATURITBOE S TR A KIE K 1.

(PO X6 SCAHE 4 ) B 5R 75 B0 EL B 58 R 58 SCEE, Bl e SR vk &
& (Minutes) BYCE K [a) B AU OB IESCHIE RS . A RRVFESRIIESE Lt
FEFIEYE B T SRR 2 BLZIREAMIE N 4 T 3% 58 4 U i e, o
AN AR G ZAER] (Fishing Expedition) 82, & T GG R IF/FE
H 2 A B U/ B R UER, I8N TR A RIS B E0IEE, 2t e [EVLRR

7t (Phipson on EVIDENCE) (2018 £, #( 19 iix) —+ 2 Para.8-44 ii:

«

. not only must the documents be separately described as individual
documents rather than a class ... The requirement for documents to be specified is
relaxed in at least two fields. First, in the context of ancillary relief applications in
divorce proceedings, and in a line of authority that the requirement is relaxed®?...
Secondly, so long as the classes of documents are specified, it is not necessary for the
Financial Conduct Authority to specify particular documents when seeking documents

8. I, Boeing v. PPG Industries Inc (1988) 3 All ER 839 2.

8 WA#Z 23233 K.

8 I, Charman v. Charman (2006) 1 WLR 1053 (a5} ElZEFe/E H 1K 15) ; Jennings v. Jennings (2009) SC
(Ber) 62 (HIMEEBE A1 55 [ AF H I3 SR 450 555641
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in aid of a foreign request under s.171 of the Financial Services and Markets Act
2000. ”

(H) 3B xIEEEMH. #1Un Penn-Texas Corporation v. Murat Anstalt (1964) 1
QB 40 4, ¥E:Bi%t+ (Foreign Tribunal Evidence Act 1856) Srikriff) « A+~
(person) —WlfERETE “VEN” RAIEERM HRINULE, SLFRIFAFEMARE
JiE 12 5% 4% 10 B [ 25 7). Cinterrogatories) o i PAE SR P o] LABSR —AME RS =7
I INE BR 2 B VA NS A SCAIESR , (EA AT DAESRIZ A wl vk AR 1 SkiEH
M FIENIR— AR KBS EHE E E, X2z ARARE (proper officer) 4>
NSRS, fEEE N RN Nd25 T IEIE. FrCOE R BRIZ R
Pz s A R E H S E, mMARZAFEAN.

(730 500502 B8 WIRA S AR5 U RS — 4%, 2SR IRIE AR B B A 2 i
R R . iR B9 Rio Tinto Zinc v. Westinghouse Electric 2641, &
KA R T UAF 44 Bk N A3 32 A3 A 47 038 25 52 (1) L2 Csuch other person
who has knowledge of the facts) , Diplock &\ AERIFE L Cobviously
excessive) . 71t Atlanta Gas Light Co v. Aetna Casualty & Surety (unreported, 7
February 1993) 55, 3 75 B 2 5K 2 [6] 1) A3 5 R [6: A\ 44 2R (London Non-Marine
Association) #5 & X LN H 0 A FASAEAL (who are most qualified to testify on its
behalf on the topics below )] 1 A~k 2 AMIE N (17 =R 5t Steel Kk B HELAT,
WA ENE B 7 RS X AN FN 44 0E N L 5 Bl T 54 4252 (admissible) .
7£ Smith v. Phillip Morris Company Inc (2006) EWHC 916 (QB)4afil, & I<)iE R
TN 1 R E YR FIE TSRS, 5 i T30 BEOK 5672 J8 T R 25 1 AN =2 Bk () 1
T, BOEBEIEAAIAT .

(£) KT T “HJE” C(oppressive) iEAN. BIUIE R T L FIEHE (expert
evidence) BFF 5 =TT R Z WIN RIS MUK 2 TAE, HR1X W R & LEHG Ak
IO o

OV FEAZR M KAERET Fo Flanfig ALV EE (affidavit) JEzUH
JTHHE (ex parte/without notice) HUfFVEREan 4. (HZ JGiE NBLEE = J7 r] LHiHf
A 1A%, PEEH P RECERE i BN e 8 &0 A IR 2 B0 A 45 T — 421
553 4514 . Overseas Programming v. Cinematographische Commerz-Anstalt and
Induna Film (The Times, 16 May 1984).

2.3.2.3 AREEERFHERKIERE

2.3.2.3.1 FEI#%#E (pre-trial discovery)

TEAREZ 2322 BROEARSE, (AR AL) - H=5E:
“ LY A A E S BN FH], AT EEIE SN 5 A T
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FI XA 2115 K 15

bR 7w, DL 5E SN, KER \l%%BTJZ~$IT1H$TF%/
(declare) . JE[EFIHAEZUFRIHEEE: “not execute Letters of Request issued for
the purpose of obtaining pre-trial discovery of documents.” (HMSO Cmnd 6727,
1976)

X AR EILLE (Evidence (Proceedings in Other Jurisdictions) Act 1975) 2 section
2(4):

“An order under this section shall not require a person — (a) to state what
documents relevant to the proceedings to which the application for the order relates
are or have been in his possession, custody or power; or (b) to produce any
documents other than particular documents specified in the order as being documents
appearing to the court making the order to be, or to be likely to be, in his possession,
custody or power.”

2.3.2.3.2 RIS/ EHBE

FEIER TS Cletter of request) FESRHUGIE CUAFUEYE) RN 1 It &
ZH, SEEA

() BORUEN A3 Al T kA A2 30, Blangs — 4 SCHHE 5 (List

of Documents) .

() BSRUF N AGAE 1IR3 FE Fh ERYFA N RS =) B3hdH
B A 52 A —RE) AT % 7% (general discovery) o F|E 23R B A& 4 471 B
B FRAT A 8 S

SCAE LS AT B ER I GETE CPR 2RI RSC R R & E YR UA XU Z [A] 1E
w55 A HL4 EE SRR P R, A2 FAEAE A 5 =7 Hi EE (subpoena duces tecum)
GGl FrCAe] DAERARAE RIS T, WAS RV FTERIFE&E T8 =77 (R
ANid S AE A M 55 = 07 [ SR 4 - Diplock 8 B3 7E Rio Tinto Zinc v. Westinghouse
Electric (1978) AC 547 Jafol#& 2118 >R 15 v b 20 4 SCA 2 FF 438 Cindividual
documents separately described) o SRIXFEMIRATTE, Frlh Fraser &) &L
Asbestos Insurance Coverage Cases, Re (1985) 1 WLR 331 Sl i3k — b il B it -

“... I do not think that by the words ‘separately described’ Lord Diplock
intended to rule out a compendious description of several documents provided that
the exact document in each case is clearly indicated ... an order for production of the

¥ HEARE-CEAEANDA.
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respondent’s ‘monthly bank statements for the year 1984 relating to his current
account’ with a named bank would satisfy the requirements of the paragraph,
provided that the evidence showed that regular monthly statements had been sent to
the respondent during the year and were likely to be still in his possession. But the
general request for ‘all the respondent’s bank statements in 1984° would in my view
refer to a class of documents and would not be admissible.®®”

A 1E Panayiotou v. Sony Music Entertainment (UK) Ltd (1994) Ch 142 4&4i,
Donald Nicholls 5 g% iit.:

“In accordance with English legal procedures ... discovery of documents is
obtainable only from persons who are parties to the action. In the normal way,
parties are compelled to produce for inspection all their documents relating to
matters in issue in the action. Persons who are not parties are not subject to such a
wide, far-reaching obligation. They can be compelled to give evidence at the trial, ...
But it is established that a subpoena to produce documents cannot be drawn so widely
as to amount to requiring the witness to give discovery. The object of the subpoena is
to compel the witness to produce of corroborating or challenging a witness, or
because they may lead to a train of inquiry which may result in the discovery of
evidence or may, in some other way, advance one party’s case or damage the other'’s.
Nor is the witness to be required to undertake an unfairly burdensome search through
his records to find this or that document or to see if he has any documents relating to
a particular subject matter. All this is well established in relation to a subpoena to
produce documents at the trial... The English courts apply a similar approach to the
production of documents under a letter of request.”

2.3.2.3.3 A EUIE/BZRIER (fishing expedition)

£ _E—/NBY ) Donald Nicholls 5 5 B g e 21, 9 [ 262 B i AN 72
VR £ BUGIE /B ZAE B (fishing expedition) 1% . 7 Asbestos Insurance Coverage
Cases, Re (1985) 1 WLR 331 5G4, Fraser i 8%t %J{Evidence (Proceedings in Other
Jurisdictions) Act 1975) 2 section 2(4)tH 1} : “it is to be construed so as not to permit

7

mere ‘fishing’ expeditions.’

)@ T AN E T4 L BGE /R AL W AT 6 5 3% Kerr K%k 'BE {E State of
Norway’s Application, Re (1987) QB 433 44 ()t

8 Fraser i EHA NS KA SR E I A, ARIR AFH I AR L SCAF s fifid . R XM id
SN RN LR E HOSCAE, BT LA . Bl g “1984 R TR A 4 A 2 E RS
THRE R ERATH 12 A8, B2, HAUPRY “1984 FEHraHRATHIIH 45587 HK 27,
A U A B JRAT WL ERAT R I B B
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“although ‘fishing’ has become a term of art for the purposes of many of our
procedural rules dealing with applications for particulars of pleadings,
interrogatories and discovery, illustrations of the concept are more easily recognized
than defined. It arises in cases where what is sought is not evidence as such, but
information which may lead to a line of inquiry which would disclose evidence. It is
the search of material in the hope of being able to raise allegations of fact, as
opposed to the elicitation of evidence to support allegations of fact, which have been

raised bona fide with adequate particularization....”

% (Dicey, Morris & Collins on The Conflict of Laws) (2012 £, % 15 ki) —
iz 8-103 B4R ABUE AR RIEHA — M EE IR E X, BIUFR
J7EORBIASRUESE CEEXS XU W80/ i) /e T E, & BEEER s
ity b At At/ b JER A AN T8 A S0 5 A IR IE 4 BRCHT 1R 4 i/ 2 T

“ ‘Fishing’ arises where what is sought is not evidence as such, but information
which may lead to a line of enquiry which would disclose evidence, it is a search, a
roving enquiry, for material in the hope of being able to raise allegations of fact.”

15 3K A5 R I SCAIE 38 0 AU A 08 VEANF IR HRF i ST, Fir LA
BT A A BUE/ B RIE AN 25 5 . HaR 2 ISR, Al k2 5 A
M. 1IEUN Kerr Ky B 7E State of Norway’s Application, Re S %55 i an S F L 1%
AT, A4 X 2B REFEMNRIEAN Csettler of a trust) #itjE T—ME45H
BEXT IR 1) f o (RN SR SR T E 1, A HE T RAM 7R r) @A 2 2 “ B4 U=
ZHEN? 7, XHUE TR A BGEAE R . 78 Charman v. Charman (2006) 1 WLR
1053 2541, Wilson K B & i -

“Thus in my view (a) in so far as they seek production of documents, the orders
for the letter of request ... could not lawfully have been made if they represent an
attempt to go ‘fishing’; and (b) in so far as the letter of request seeks the taking of
oral evidence, it may be preferable to conduct its initial appraisal not by reference to
‘fishing’ but by asking, perhaps in effect only slightly differently, whether the
intention is to obtain (witness) evidence for use at trial and there is reason to believe
that he has knowledge of matters relevant to issues at trial.”

H ARG BB UL A2 TN A0 ERE B A H G SR 15, R BvERe A Rz 2 2%
JFEA I ) S 1 Bl i R4 DA RGE 56 =07 () SRR =2 A X 5l iEgh . 1
Asbestos Insurance Coverage Cases, Re (1985) 1 WLR 331 5/, 5tk :

“... should not be astute to examine issues in the action and the circumstances
of the case with excessive particularity for the purpose of determining in advance
whether the evidence of that person will be relevant and admissible. That is
essentially a matter for the requesting court.”

XA ] EIFE First American Corp v. Zayed (1999) 1 WLR 1154 J:f515 31 1 fif
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e, EYREE AR A SRR BN 2 0 B AR R ER N LT Be A R A S
VOB RIIESE, BiASBE LA BOE/BLZRIE I R B 9644 . 59 7] Il Honda v. KIM
Superbikes (2007) EWCA Civ 313 ([al#MEZEBiAE th )35 K +5) ; Land Rover North
America Inc v. Windh (2005) EWHC 432 (QB) (ANg@ Tyt BGEARZIE) 255
i o

2.3.2.3.4 Panayiotou v. Sony Music 5541

=1 e i Panayiotou v. Sony Music Entertainment (UK) Ltd (1994) Ch 142 4
BN TIB IR FE S5 7E (Evidence (Proceedings in Other Jurisdictions) Act
1975) 2 section 2(4) T H&AH B A R4 5 ST DXl I8 ANREE S0V 1T )5 5 48 AR Vo
2SN N T E 2 A4 AR George Michael 5642 A8 5k 56 [ o Bre b B — 26 ST 14 1)
PiiE . 1Rz, JRi5 George Michael Jc4: (S5fthiI#El A=) 5 CBS UK Ltd
WAL TS KESM AL 64, NEBTEE & 3T (recording artist) [
AES CBFEIE A it HIE2%) . 25 CBS UK Ltd #% B & R4 H] (Sony
Music) U, 244~ Sony Music Entertainment (UK) Ltd, BCARE & RER T
—#45r. Jaok, George Michael JeAE IR IR A ERIEBL H 5 A KA LK AE
H, JBFAREMRHI S (unlawful restraint of trade) , FAbAZELZ4%. H
TEWFEI B, TR Z OB T H A IER e & R TR HARA 7 GR35
B nEER. BARNE., HA, #EE. BHAS55ETSHRARD , MiXL )T
FHST A SEAA Cindependent entities) ASJ& T IFRVA 7, AT AR A5 BRIX B4 S ) “ 28
=077 BER A e o (HIXEESAR 04k 2R B & AR AR BIAE R BR B SR 1 2 /DA
Z o0 H B, Py DL n) 9 VAR BOE T A 2038 B R 1 SR, BESR A 203 B v B
KN Je 3 5k B2 A £E 35 [H 5 3Z 1) Sony Music Entertainment Inc (SMED A& J& T
X8R JE B AR AR B HARL 2 W] FR DR AUHL . 4% 75K George Michael Sa 4= 1k i d%
B4y SMEL, SMEI 3 28045 HiAh /A 7] . George Michael 562572 SMEI 243t —
SEREE SO, I ERALE 215

Donald Nicholls KiEE % 1 1 R 2R 08— K30, #3805 2.
SMEI 5 HAh# & #F (i1 Michael Jackson 264D HIME F&2). SMEI M7 #3%
K5 (sub-licensees) FRAGHIRAL 2% . SMEI 4% George Michael 564 fRINE Fi &
(10K B B S A B SR S ST A R AT A BN SR 5 o (SR SMEN FEAE 72 RAT
HE. E8 . HE)T Michael Jackson JeAE MR B AR 3R SO CBLFEA KRIIRL 5
FIHIAS B . Pranidsg. B shiE 55 , REF FHNTBILR 5/ ERKE
SN Dy A2 R ) I V8 e s ) 4 AR R A 5 RS B, AR FINNTE
KA.

2.3.2.4 IEARIRFHAL (privilege)

Friuple — MR, BAERBENE+ =54 . KRRk
& FEVRARTT I EE (5IFED) 4, & MAE (AR A L)) FRIE B
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=7 R AL P R SO, 9 G Atk 5 A O ) aE R B2 92 A 25 R e AL Clegal
professional privilege) 7. 458K 7 oEE A, $& H R Bl E R BOIE ) 4 E 1)
VR 5 S SR BN [F) Y ] AR S, R K P VA . 9 Wi fE Rio Tinto
Zinc v. Westinghouse Electric (1978) AC 547 S st i J 35 [E 2274 28 TiAs IE R Hr
Ttle FHEZHWADLEHIT

(—) 7£ Securities and Exchange Commission v. Stockholders of Santa Fe
International (unreported, 23 February 1984)5:4, ST HE# FE R — R X &id
B ARG IRAT PR IR, RARAT X B P IR I ST RIS, X8 T A A
F 245 G AL (public interest privilege) , {HIX P ANl #A B 0 (B VA PR ez . %)
BN, VAR EAR S ARV, OIS KR H R ELAR H R

(fanciful) . XS = ANBH, EHEWAANRELVRIT 5% 7 Z A B X R
JEAN 2 B VR 147 D e BE Y 4 A B -

“... there is also clearly a public interest, and a very strong one, in not
permitting the confidential relationship between banker and client to be used as a
cloak to conceal improper or fraudulent activities. ”

() 7£ Overseas Programming v. Cinematographische Commerz-Anstalt and
Induna Film (The Times, 16 May 1984)%¢ /1, 7 3 [ i OB w14 H 75 27 5[5 HUIE,
T BA E IF H FR 4 4 A (self-incrimination privilege) #i#%. {HIE[E (Supreme
Court Act 1981) 2 Section 72 2% iE4E NAEIZ M S AR AU R4 H L B IEH R
B U E N PTIE S EE (LHELL Anton Piller Order ()5 SR 25 ) MIEEH . FTLA
e [EVE BRI SE BIAE L IR NRIBTAE

233 AAMFE_E

Cg 2 AESE A 20D 55— FEREXT 2 o — R A 25 2 B HGIE 1 U5 3%, RIS
AZH G AFEACRARFIR APGIE, SR TR HUE -

“HERFILRTFELFA, BF 29 F ISP B R B H L 77— 2529 [# B
AT IRZS HIIX TP 7] L fil P G2 Y 15 5 79 18] G 7 AR i ) 7 i 1 e
FOFRKGES ARG A CR T [ 5172 F AT 1 VRt

B ] LU, SPACE R GF S CRAN 11 H DA o 77 5 [ 75 5E 1
W ZHPLKBIE T H G TG I e 7 RE VR il 7

WRAE ST AR S —BOE S EA A OO B A M2 R &S
T A, RTINS A SR VIR SR A P E (REVRME) E oAbt
AT AR E -

“ ST FTHEN FEFERE H91E G 1E 7] LA Ji] % (5] 25 X A A5 T 2T S 1H
NG IR T EN ESEFF G IEAE TEATFRIR 76 o
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BRATSAHE TG IS REE BN BRI T B KAME TS AT 1TINEPL
FIANFEEFIEN IR G EA XA Bl 7

{EHKAEATEE B A — € RE MR BGE I TAE, 0038 FE 42 A4S S0 R AE 18l
A PR AR FIAR 55 o X —2K, BN EBGE T 4 A S0 56 M oA ATR A
fEIRAE (examiner) S5/i4FUR 51 (commissioner) , ILTE (G FIEHE A Z))
B ESXT TR Cprivate person) /HFIR G BUGIE i/t — B2 B & BER AR R
HMEREBTAT AR -

“ETCHF FERFELFF I, G EIILFFIRAHIN A AT LA
SEL R ZELY FH T K 5T — 25 29 12 B o 5 B VR AT Bl AT, AR

() {732 UL 1 B [ 75 16 19 2= B LK NI TT T AT, BEXTYFE 09T
T AT

(=) MEEFFEHERF A1
LG [T A LU A A I 2 17 T SR T 2l A7

BEAR CREEE A L)) 35 -0 Ak 5 Ja e 2 20 B mT DAFS B AR AT N e i3 21
WRVFRI AT, HER T F 2= 5RE=AEFI, HREL AR X)
PEERE, TATRAMEA A I e EH R WS R ER, A2 E S E 2
[P0 Xt 45& Creciprocity) o PTUAfESL[E, AILECHN 17 EEVFAREGE GIEA%
TEE GO AT TR E LR, A BIEEE M. BOET R 5 E
B R — 4 D8 %N (notice of deposition) , 3R 728 T [E fE A H T

T4 EE B 45 2 R e 3 [ (A Nk A A BIRER a4 (subpoena) , & [H 1)
TEANAAT DA 2, S E 5 ERIE ANATEAE BT FEVa . (B Rz, 4
W SEEIR R E K, WREER AL e L ER SF 5 &, FrCARISE
EEERE AR, A A BRI AL A B RE R 2 . 5SRO A — MR
A EFAANE A BN IEEE (administer an oath) 4 /E 2 AU . #%
BUIE T AN AT A B2, A Ao AR . i ARV EUAE R D [ e (SR
MR WA—EREH L, BT DUEAr BGIE 24 1 — A FRIR A T 45 IR
Ty EE, ORI GEFIETE A L)) 15 & JEHEIEN B E/EIE (willing
witness) HITE L, 75 50 S RERR PR 26 — T BLRAMENE B UL 1o (H K B SR EGIE
[ K Pp B s e NAEIERR T IR 32 (7] 5 &8k 41, AME E RikBits & ik B et e
N ST BUIE 5 Kt b A _EAh S a3 61382 1R B S5/a0FR R E S

B WYFS A SE N, UENBESR BB AEIE A A AT a7 o B 0 [ Kk B e
HEEREIE? BT o8, BliE N SR 5 A BT/ T/E, ARESA
BEHE, BUEATHEMEZR, Bl ABECLUXF T ERGE . 10X FRE AL
A EFUEHE (commission evidence ) B {5 & AR 4 9 [ LLRT HY (Civil Evidence Act
1968) th AT LAHR4h (admissible) {E 2 EUEYE, AU (Civil Evidence
Act 1995) B FERAXM FHAL [EIEYE C(hearsay evidence) o {HIAZEIFMEA — /M sk 2
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B B AE B AN IR B BEEAERIEN , TIVRATON 77 6 A mK-HIE A EEHE S
Bz, WE T DA 0 B R B AEAN KA GE 52 B I Ge ol A VB A O
. (imputed bias) o Rpl @A L8 Kb RVE BN ISE O S, W BVA T RE
i H W 5 S BT UE AAFIER PR — € I E ZE . — R g AKX AN BRI 7
Fe L HEVAE FE S BOEE XA RS GO, ILH A E R NN ERE £
HREHUGIE . 55— FhBLAE P 38 (4 702 R AE T BE I BT RE T, A0 FE R IE A DAALAN
BRI TR BT S A 1) o B AR R 2 SR REAE DT B W LN Y B AR 5 4532
JAL IR, A5 T UE N IR A I m o JE I, TRl kx5 iE N LA A AT A
X U S B A 1 IFT

2.4 WA SRR NERER 2T/ SXHIE R

XTIV A RA V2 W B A wl R A ST 0 4T190 3, R
o [ YRA B SO 2 A S 0 AT 10 CRe R, SeEVERT AR AT AE 4 507 g e 1%
FAUEN H A AFEHE  (subpoena duces tecum/witness summons) , EiJE45F
—AME=J7 P F 4 (Norwich Pharmacal Order) ZEsRILML/HFE %k, (B 2H K
S RAENEA, R RATEE R B E RN AT, NERESATI L, FEEER R
2MEE T, —MREAEMHX P A, BEaREA S ANE ST AT EEE T
AT AE RO A, B S e SO I ZATL 5 o IR F Ay 2 2 A VAR AC A E (1 [ 2K 3
B (sovereignty) , FIFE2 5 SUB BR— 24 57 1948k Chot pursuit in an action to trace
embezzled funds) %5 4ME#t: . London and Counties Securities Ltd v. Caplan
(unreported, 26 May 1978) %5l . iX 1E A2 il H A IR 45 4 INF 2 [R] IS th 10 5 77 4 %
L, RXTMIEARFE =HHTEHNA.

7 XAG v. A Bank (1983) 2 All ER 464 Juf5], Z1EP & —FK L EERITH K
EBeAE A B EESE (LA EE — EAC AT FEA SO . SRAT DLAT i e o [l 4
BURONE P ARE N HPUE, H RN E R4S

ALEHE ) Mackinnon v. Donaldson, Lufkin & Jenrette Securities Corporation
(1986) 2 WLR 453 Jffil, J5i 25 7 9 B ik B Sk A5 4% B UE N H SR SR uEdR a2
s —RXEEBT CEFRBT, MEZERE) LT LR (Bankers” Books
Evidence Act 1879) 2 r.7 B H 5 FIRATIKEH , (HIX 54 5 KB B -

2.5 CPR THFIER MK

LE AT SE VEG A B X Al A8 E (W PEET =) [ AMIE N BGIE 802 1
CPR Rule 34.13, 1R
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“Where a person to be examined is out of the jurisdiction -- letter of request®®

34.13—(1) Where a party wishes to take a deposition from a person outside the
jurisdiction, the High Court may order the issue of a letter of request to the judicial
authorities of the country in which the proposed deponent is. &

(2) A letter of request to a judicial authority to take the evidence of that person,
or arrange for it to be taken.

(3) The High Court may make an order under this rule in relation to county
court proceedings.®®

(4) If the government of a country allows a person appointed by the High Court
to examine a person in that country, the High Court may make an order appointing a
special examiner for that purpose.®

(5) A person may be examined under this rule on oath or affirmation or in
accordance with any procedure permitted in the country in which the examination is
to take place.®*

(6) If the High Court makes an order for the issue of a letter of request, the party
who sought the order must file--

(a) the following documents and, except where paragraph (7) applies, a
translation of them--

(i) a draft letter of request;
(ii) a statement of the issues relevant to the proceedings,

(iii) a list of questions or the subject matter of questions to be put to the
person to be examined; and

(b) an undertaking to be responsible for the Secretary of State’s expenses.%

86 IX — 2K UL A X R A

8 AT AR SMIE ANBGIE (AR, &R n] Ak iR SR B4 RUE TR w2 L oGR8 .

8 SR DVESR A E RRENOCHUIE, 3R B AVFZHIIUE CUE B 24 F 05 /Wi N 228k DAL 3 B s
.

8 e T DA R ikl (M7 ikRe ) R I TE RS o ER R IR SO A I E MBI E M, XA G
TFAUEHE A %1) (Hague Convention) FANEHTER FAPE, Xo] WAL 2.9 BRI,

90 e HME B fo S I e 25 BB AR E —ALIIA Y (examiner), =Bt E4RIE . XA E —BIZER

A

L {IE NV A E E B BURYE I e 2 1 R e AT BUIERR T

2 HIE N/ IR AL LR SO (BR3EAR CPR Rule 34.13 [71#0E M B1AME OL, 75 W S0 _EANSCRIEEAD:
(D FEARIERS: (D FIANA XS0 SHEDN B HEPRE; Gi) ZFEEIMIE NG 0 0 51 2 BN 2,
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(7) There is no need to file a translation if--%

(@) English is one of the official languages of the country where the
examination is to take place; or

(b) a practice direction has specified that country as a country where no
translation is necessary.”

DA A5 5% — i SR P IR AR
“To the Competent Judicial Authority® of [ /5]

| [ & ] Senior Master of the Queen’s Bench Division of the Supreme Court of
England and Wales respectfully request the assistance of your court with regard to
the following matters.*®

1. A claim is now pending in the [/Z£4% 25/ 7% ##] Division of the High Court of
Justice in England and Wales entitled as follows (set out full title and claim number)
in which [ %4 7] of [#14/] is the claimant and [# 74 4 7] of [#:4] is the
defendant.%®

2. The names and addresses of the representatives or agents of (set out names
and addresses of representatives of the parties).®’

3. The claim by the claimant is for:--%

(a) (set out the nature of the claim)[ & /452 11-4]
(b) (the relief sought, and)[ - F K /7 ZHE#F]

(c) (a summary of the facts.)[ & 5 Z 4947

4. 1t is necessary for the purposes of justice and for the due determination of the
matters in dispute between the parties that you cause the following witnesses, who are
resident within your jurisdiction, to be examined. The names and addresses of the

Gv) ABUFRIES ST IS -

B3 TSN SCRI A MG DL BSOSO R IZE B 5 S 2 WA gk (B TR AR ).
(SN TR P SE

% W E NHIAME FRENL R A R

9 L IE e e ) v S e S B R B L B B SR HE DU E5R

% HETA —MFAESEIEBE AT OF SRR EERS 5, HhRdE (A5 S, wid2 (4
FHHb.

MRS RN 194 7 St

% R KA 4 G EVERD.
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witnesses are as follows:-- %

5. The witnesses should be examined on oath or if that is not possible within your
laws or is impossible of performance by reason of the internal practice and procedure
of your court or by reason of practical difficulties, they should be examined on
accordance with whatever procedure your laws provide for in these matters.%

6. Either/

The witnesses should be examined in accordance with the list of questions
annexed hereto.1%

Or/

The witnesses should be examined regarding (set out full details of evidence
sought)102

N.B. Where the witness is required to produce documents, these should be
clearly identified.%®

7. 1 would ask that you cause me, or the agents of the parties (if appointed), to be
informed of the date and place where the examination is to take place.%

8. Finally, I request that you will cause the evidence of the said witnesses to be
reduced into writing and all documents produced on such examinations to be duly
marked for identification and that you will further be pleased to authenticate such
examinations by the seal of your court or in such other way as is in accordance with
your procedure and return the written evidence and documents produced to me
addressed as follows:-- 1%

Senior Master of the Queen’s Bench Division Royal Courts of Justice, Strand
London WC2A 2LL England.”

e [E U555 (Government Legal Department) X5 3K 155 K14 40 11
ToEaE A HUENES, FXEBREETED LT WA T
<http://webarchive.nationalarchives.gov.uk/20121011232648/http://www.tsol.gov.uk/

BONT AR E, 7R B S VR AR S e R A IO DU RS2 B ) o IZE A T S S e

100 2 UE A BLAE B T BT AR A % [ VR A A0 B 4 S A

101 G2 UE AN CABRA BT 271 1 T i 32 £ )

102 BRAZAE N AT I A R HOIESS (B2 A e .

103 R SRS, A8 I I R A AT A 5 SO, e — RAE— I R AR o B — B N 55N
[EIiBBGATI

104 B E DR VR R (R B T, B VRSO AR, AT A 15 f T TR 55 3

105 i 5% [ 51 B A HGIE LA ISR IEXA RS Bl (RS A R, BN EStBer e, &8
fr 2R 31 e FE bk 25 R
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Publications/Scheme Publications/letter of request.pdf>.
2.6 FEEVEREXT YA E B R B B AR B

FEIX 7 T S 25 2 N T B B &4 Cinternational comity) R PB4k E VB,
£ Rio Tinto Zinc v. Westinghouse Electric (1978) AC 547 /2%

“It is our duty and our pleasure to do all we can to assist that court, just as we
would expect the (foreign) court to help us in the circumstances.1%”

TEARTEZ 2.3.3 RO A4 3, X Fh E 5 E 2 8 /B B AL 45 Creciprocity)
(EROE e NTTR= e =1 = o w15 (1 Bl NG N AT IS VAR PN 3 TN e
(RIS o 451 60— S 5 1B () A D P s 4 e e b A0, T o oK 28 s R 4 i ol 7 5
E A A A HENZIE AR H AT BeSE 2 KT (barrister) « L4855
AL, — DN ARPEIE B E KR A, AT, B E R
AR E SR, AeH B LR IR RS AT ? i b B X K [ bR Z A A i £ 4
BUIE, FrOEENEREE €2 KIFS %N T, BEAERANPNSZREZ .

T SREE R B EAEHLAIE A (willing witness) BYR & H shil & UL =
J7IAEVFATT (non-party) , SEEVERESEERBUTA LE S, AR 233 B
23], EEFINEHEAREERGE, IEANA TEZEE DI RER, £0
ftF5 (deposition) %74, XAFE T H M, HU04Edr— AR IR 1) A B
(examiner, 2% £ AT — (0% EARINBORANND , B2 EMRUEM S, 3
HRGINCFES, YRXTEERMANN R, &G, BE1CEEEERME
Fly (HKIAC) it & 4 i FH R BGIE 2 FH

T EE X B I BCIE (SO ER D SKAESE ) MO, Bt EAMRHE (Evidence
(Proceedings in Other Jurisdictions) Act 1975) [a]d E kB4 iR N TR K
U5 FEAS, ZSIEAOT QR IESR ALY 2229 EEH, o HAbE ) E 2K 5
D& . MRHEZILER) Section 1, [AIVERE/ B H B I8 I U0 iR B I HUIE 22
Rk B AMERE R 5 40 B R VA & RS R, £ Section 2(2)% 1 5 il 94 8 FrTiE 4R

TR
“(a) for the examination of witnesses, either orally or in writing;
(b) for the production of documents;

(c) for the inspection, photographing, preservation, custody or detention of any
property;

106 g5 Wk e 30T S5 R R 1B ANERE R AU, Ay B SR AMENE R S E RIFERE LT« B kb Bl
[ BE B o
107 S oA E I F A A (Crown Court Amendment Rules 1991) (SI No. 1288) 371541 %7
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(d) for the taking of samples of any property and the carrying out of any
experiments on or with any property;

(e) for the medical examination of any person;

(f) without prejudice to paragraph (e) above, for the taking and testing of
samples of blood from any person.”

E T REAUEE R EAAERE, T IR R S FiE il EEAR E 2
2.3.2.2 BEN 4.

2.7 TESMNEEBEE IFEUE

F— AT INE R R AR BGIE E GRS =07, (HIX AR E AR =T
M R BGE SRATT R Crelief) , M H 2N THGE CCAFE A SKiEd) . F
JRAETS AL R CE R MM AR, T RV R S ) — N E R R EE
RIEEE (US Code) Title 28, s.1782 FIEEF 7% (Federal Statute) , SE[E N )
By A ] v o it ) 7 5% ] B 208

“(a) The district court of the district in which a person resides or is found may
order him to give his testimony or statement or to produce a document or other thing
for use in a proceeding in a foreign or international tribunal. The order may be
made pursuant to a letter rogatory issued, or request made, by a foreign or
international tribunal or upon the application of any interested person and may direct
that the testimony or statement be given, or the document or other thing be produced,
before a person appointed by the court. By virtue of his appointment, the person
appointed has power to administer any necessary oath and take the testimony or
statement. The order may prescribe the practice and procedure, which may be in
whole or part the practice and procedure of the foreign country or the international
tribunal, for taking the testimony or statement or producing the document or other
thing. To the extent that the order does not prescribe otherwise, the testimony or
statement shall be taken, and the document or other thing produced, in accordance
with the Federal Rules of Civil Procedure. A person may not be compelled to give his
testimony or statement or to produce a document or other thing in violation of any
legally applicable privilege. (b) This chapter does not preclude a person within the
United States from voluntarily giving his testimony or statement, or producing a
document or other thing, for use in a proceeding in a foreign or international tribunal
before any person and in any manner acceptable to him. il 22 &5 73 f& 2 & i s

108 Jil, Malev Hungarian Airlines v. United Technologies International Inc (1993) I.L. Pr.422, US Ct. of Appeal; Re
Euromepa S.A., 51 F.3d. 1095 (2d. Cir., 1995); In re Metallgesellschaft A.G., 121 F.3d 77 (2d. Cir., 1997)%5: 41,
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E S [FVE e H o & AT 2506 &2 3 M E5K: I Perez Pallares, Re, 2010 WL
419372 (D Colo, 20 October 2010); Schmitz v. Bernstein Liebhard Lifshitz LPP, 376
F 3d 79 (2d Cir 2004) %5561, 1X 3 N ER 2

DB BSR4 BN 109 AR 2 32 R 7 1 22 [ 3 J7 125 B¢ (U District Court)
B X g A A X g R B

() SR THEAMEF A EE (foreign tribunal) YOR7HEAT (1) 7] V242 7 HUIE

(=) 2 oI 3 o i ) e AT ) ) 25 4H G N Ciinterested person) i H
(1 i o

BB Intel Corp v. Advanced Micro Devices Inc, 542 US 24 (2004)5:41, 5&
B it 7 LA 48 5]

(—) AR5 AR N #rT AR YE Section 1782 HUIE, BIEIAEVFIAT,
I A R 35 4+ 22 14 (EU Competition Commission) #FH A £

() “FHpE” OFEEIFAEE (investigating magistrates) 17 B HI EE
(administrative tribunals)  fF#: 2 Carbitral tribunals) . #EZ=EH1# (quasi-judicial
agencies) SEAZ N RALIIBE (conventional courts) , {HF AL LA —
SE IR T RE -

(=) AREGHBUP A EBABERIREF, 1R R sBLR T4 .
(V) ANERA RAQUESAESPEFE R o 2 B EOR % (discoverable) o 112
() 5B 225 L& Y P 2 A4

109 g H “ N7 ANEFEEEFUF: W Al Fayed v. Central Intelligence Agency, 229 F 3d 272 (DC Cir 1997)
St

10 v, A X B S E PR S E I E 2. WL Application of Technostrogexport, Re, 853 F Supp
695 (SDNY 1994); Republic of Ecuador v. Bjorkman (D Colo, 9 Aug 2011) (UNCITRAL f{#) ; Application of
Winning (HK) Shipping Co Ltd, Re (SD Fla, 30 Apr 2010) (££ LMAA #UU F#E4T FE 3R Z5uF. (Hi
YR 2 H X A A ELHE [ B P 3 ph 32 . L National Broadcasting Co v. Bear Stearns & Co, 165 F 3d 184
(2d Cir 1999) (ICC f#'#:); El Paso Corp v. La Comision Ejecutiva Hidroeclectricia Del Rio Lempa, 2009 WL
2407189 (5th Cir, 6 Aug 2009); Application of Operadora DB Mexico, Re, 2009 WL 2423188 (MD Fla, 4 Aug
2009) (ICC f##%); Guo, Re, 18-MC-561 (JMF) (SDNY, 25 Feb 2019) (CIETAC f#:) 541,

1EH A AR, BEATHRLSS AL MBI WIS (tax authorities) A AR T#:HE: W Minatex Finance SARL v.
ST Group Inc, 20087 WL 3884374 (NDNY, 18 Aug 2008)%:f1l . {EIXANEFEANCE HIH 11615t A: L Fonseca
v. Blumenthal, 620 F 2d 322 (2nd Cir 1980)%:4 .

W R NUE — SE T ¢ (adjudicative function): I, Letters Rogatory, Re, 385 F2d 1017 (2d Cir 1967)
e o X B FELEIE B R P2 F2 . W Lancaster Factoring Company Ld v. Mangone (1998) IL Pr 200 %1 .
XFEFE ] PR SRS 2 FF R FEF:  Request from Ministry of Legal Affairs of Trinidad and Tobago, Re, 848
F2d 1151 (11th Cir 1988)44l . (HAGFEA T BUIESE ) L iff: W, Euromepa SA v. R Esmerian Inc (1999) IL Pr
694 (US Ct of Appeals 2nd Cir)5G {7

112 Il Application by Bayer AG, Re (1999) IL Pr786 (US Ct of Appeals, 3rd Cir); United Kingdom v. US, 238
F3d 1312 (11th Cir 2001) 5541 .
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(1) BERPERMALRES S THAMEVRRER, SOS82 o EEBE
BEHERL

(2) ANEVRIRRE PR S T

(3) A AN FE X IX T GRS [ 2 52 1 5

(4) A RHIER RN T S E HOIE AR

(5) HRHIFE O P ERPFTRMA L (ERRH =T M H,

[ri) S [ 1 77 A B B FRAE AT LA2 B U7 T FRIE (ex parte) : DL Letters Rogatory
from Tokyo District, Re, 539 F2d 1216 (9th Cir 1976)%:/. (HYFVA KX J7 sl Bk
% % BN T AE RN 285 0] DA UV B dr & oG ERE A a4 BRI FE4ad
PRI iz # EAL (discretion) : W, Euromepa SA Re, 51 F3d 1095 (2d Cir 1995)%%
1. SR A H A AT 1) 35 [ =)L (Department of Justice) $2HY, mlVEAEIS
LA FRMTTIEBEAT, Blan mlaE AN K H AR E B2 L2 T R A SO a4
() o S T 2 e B W B, 4B R P L RT A B R R SR A B e B SR VR
2i3%, BIRAEEE RISz . 603 B R B i 2 78 25 [t & b
WA R B BUEBLZRUER] (fishing expedition) 4,

XL I A] e P B BLAE B CansE BB ) A A S AE 56 [ e IR
) — T X R P B — i | AAF. BESR L (oppressive or
vexatious) . 7E¥LE 1 % F South Carolina Insurance Co v. Assurantie Maatschappij
“De Zeven Provincien” (1987) AC 24 5ufil, ®f BL@ R EVERE, MmHF—77 4%
J () REEDUHSLERGE. C4 2 IREIEE RV 2 WIFET e, RA
A RO BOUEBEZRIEN .. X—XK, Xr4FEy U5 kT, 1
I [EE B H B A5 AR 5 XA . TR S o R e o B, BT DA 4 2
ERERL, AR STRBE A

(=) GR35 07 H RS, XERMESMNEERETF, RERak
JEEVERE AR 2 . IR T EVERE XS i (adversarial system) T EH A —A
KIEN, BF 55377 B A RUIE . Z80E, B AR 2 At 2 il A4 07 R BRI -
Templeman §}j & 7t Tay Bok Choon v. Tahansan Bhd (1987) 1 WLR 413 4l i -
“In civil proceedings the trial judge has no power to dictate to a litigant what
evidence he should tender.”

(=) RERGEJFAESNE R SRS A GRS BN, 2T EFIER
WS BRI, Forh—N 25 8O AR 3 [ o B R A D BT 2 1A Al B Bilinde

113 I, Gianola, Re, 3 F3d 54 (2nd Cir 1993); Metallgesellschaft AG, Re, 121 F3d 77 (2d Cir 1997); Intel Corp v.
Advanced Micro Devices Inc, 542 US 24 (2004); Servico Pan Americano de Protection, Re, 354 FSupp 2d 269
(SDNY 2004)%5 541 .

114 Iil, Radio Corporation of America v. Rauland Corporation and Another (1956) 1 QB 618 44l .
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Bankers Trust International v. PT Dharmala Sakti Sejahtera (1996) CLC 518 4&:4], —
77 MFE W ELE DA SIERGE, {H Mance KiEE VAN CEH T & H %Ry
Flge, BUETT AT EURmiE#Es, TR HEES AU, AP 5
%14 : Glencore International v. Exeter Shipping (2002) 2 All ER 1; Benfield Holdings
Ltd v. Elliott Richardson (2007) EWHC 171 (QB)°%%.,

7E L Y] Kiobel v. Cravath, Swaine & Moore LLP, No. 17-424 (2d Cir, 10 July
2018) 515, 3% [ byl H 7 kR il H 1A AE Section 1782 T I EAL . 1%5E
1l 157 BRI S 15 A2 Kiobel 2z 1 5 3HAth 11 £ Je H R R 5 T 2002 FEAE A L0 53
444 2241972 7 Royal Dutch Shell (faiFR Shell) 75 J<BER 4 1745 25 UG VFIAT (i
PR Kiobel Y714 , AR Shell PrBl5 20 Jé H A BUME & B BRiZ. R4 K0
HL# 4 (confidentiality order) , KB4 Shell $ & ¢4 R AT LLH 7€ Kiobel VFi

(KRR BIHIE. B/a Kiobel % +7E Kiobel Yfia A FIRGFIE R (relief)

TdER

Z4E)G, Kiobel L7822 FE kA Shell #A2VRA . £ 2016 4F 10 H, Kiobel
AR TARYE Section 1782(a)[n) 35 [E 1 5 v: B i Y Fi s, BESRVEREAE A
Shell 75 5. O\ 2 447 1) Kiobel Yrva A AR IT 355 Fr Cravath, Swaine & Moore
LLP 2jgE, 24t Shell 7& Kiobel VFia (ZAHIRYFVA) Hh¥kER4h i 5 k. HiJy
ERBEFEIE T Kiobel Z-EHE, A (1) Kiobel &7 1 2 B JFVA | 75 B4 ¢
et (2) B4+24d %7, Shell IBAJhE & ANHMA B LK (3
PEAESCAEA LX) Cravath, Swaine & Moore LLP i it 4 740 o i [X 35 B Ay 2 X007
AT LA DA 4 SRR A S ) SO 28T — AN s

IR AN A ety ERRE AR, LURBESR /e 36 [ & = B Intel Corp v.
Advanced Micro Devices Inc. 5 Hp & 21175 e 5 i ) iy B2 fe g R 25 2 — il 2
PRSI LR TRVFIA T o« MR E SRR N 2 VFAT, A
HERE (FESLSB R 22k ) NAAEFER, ML HREEERN NRMEH ). 78
Kiobel v. Cravath, Swaine & Moore LLP 55/, BARFH A KL SHENIEFIA T
AT S5 B, B SO sehr FREJE T Shell 9, 1 Shell 2 YFiA . H—EE%
FERI R 2 R HTE A 2N T 8~ [ HGIE A FR 1], Kiobel 2= R T AN TE
ff 2 SE AN KA RERE USRS VR AT R, Ik R UREEIAN Kiobel L HHIHIE 2N
TR L ABR A . RIS Kiobel 2ot () B & i Shell AOAEITHEE SC1E, tn
R— BARA T SO AZ 45 55 B IM, 5 77 YR v 75 76 50l i) 1B 5K iR A e v B 1R S A

CHnHF U LR A A vl LIS, X B ARSI & P 5 2 M I R 53
. WEEME, Shell /£ Kiobel YFiAH ZTENLE L TIALMIISCIE, THHLE A1
AR IE Kiobel 2z 78 H AR YR VA HR A A DG SCF . BRI H Ay 255 T1E
WA Shell FEPIELL T B THLE S, X SBEERANIHLE LG O

S ZRBIfEARTEZ 2.1.2 BEAE4INH.
116 Kiobel v. Royal Dutch Petroleum, 456 F Supp 2d 457 (SDNY 2006) 5G4 .
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AR EVRREHERY 1 Hh X VAR i A o, (AR SE B T 55 Fr 54T 1)
2 P Al DAL TEME T - Kiobel v. Cravath, Swaine & Moore LLP 4541 ih — ANk
(15 L2 Shell 7& Kiobel PFiAH R IENLEE 2 NI E I SCHF, XTI A AL 4
PRI SO, ATy mT B 56 [ 32 e ok 1) B2 R 4 %

2.8 REERKSL S8

2.8.1 R IFAHET/H BT 3% H R R

O\ %2 M4 e 35 B 5T UR BT (pre-action) BHF AT Cpre-trial) FI4% 57 K HX
TSI H IS, W3 # A BGE/BZ R (fishing expedition) [HJEEE .
H3E MR, FERA AT S HT7 FERT RN J7 FUESE /R IE 15 & 2 i i,
X407 Re - H A BUBE SN, B 2 75 BT o B AT IR 5 2238 22 HE (1
FEEERF R 710D o SEE BEARIEE LA BUIE/BLRIE M, {H#iH CPR E&it—25
) 35 [ FE T, F0 A R R PRAEAE T 5 3245 1) 244 ({The Rules of the Supreme Court
1965) Order 24, rule 7A) FIYFHT# % 15 15 (Pre-action Protocol) 4 K EIFT A
REZEM ZEEEBIRNXFEMREE: (—) —HBRT 455 LU
T4 EAM (to get the whole story) , A Z B THE; () EHRIKE
IEHE Ceffective way to gather evidence) ; (=) 3k H EHEEKHHEN S/,
BN RI U A A S =, it 2RI ERREN, NS T IR E P

(09> mT AR ESS, BIamiE N2 FE. B E S A R (0
ATRAEEMEE N (ON) o] LLS X Bl 5 B % 7 B AN A%

A TIE AT 5 1B FE 3 R A — MW, KBV I B AR AR I A 40 8 SO S o —
A, T OEEE A BN . SRR RLZ e 0 E 38 BN IESE s S HERR A
JE S S LUK B FR I 50k, BAR MM FE U AE H a3 5g 4 o 3% DGR AT SRR A1 AR 4
FOUHRTZ, Mg EsRPER I G5 ik & 2R, R g sCuEds . AR AL
I [ 145 (deposition) « F5THI 4] f5 i1 Cinterrogatories) « 3K A& A 55 523 4 (notice
of request to admit fact) 4.

BRI A B I AR AL B F T ELR, 21X 7 — S 54U e Ry F s
(ERXAFOLAH KA, BT & B T 2y ok — S ] ROV UESE 9 R 1 F44 Call
matters reasonably calculated to lead to the discovery of admissible evidence) #3$5
TE N o 11 B & 4% [ AEJ Chearsay evidence ) SRk AS BE 472 Be K44 Cinadmissible ),
WAL TR . 2 TAERININERIENSGFA RS =0, KER
R CEEFIER ALY WA E, (HiZA L8R EVCRRRS KZHART,
BIANEOIEE 2 CngEED A RV B BGIE/BIZRUE . I SE B A 02 54 55 E
H O — &5 IN7E AN E RIE N BEE =77 & b, Bl AN7E 58 [ 92 e 4 §0 A )

-

WORRE A S AR —E2 2 B
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A1 55 = J5 i A% 7 B FE (subpoena) fir 4, 1X 48 i oI 56 [ 5 AN E 2 18] ) BE 4%
2.8.2 CHHERE

T 7E 52 [E M FE AT 3% 55 = SR fEHGIE 7 AR rp, i/ ith 52 4 AN 2 ik Bz,
L TE AT ARl B sgh ] g AT AT A HRE B 8 (R o 0 ORI
ST HEH T2 B SRS I SO ER, TR RIS ORI SO b 5 7R
G SCE g, A RN LIFFUNIEN, 20 i s s . )
— JTE R SR RS — AT X T A A4 SO B UE A — 4 1R
(deposition) , R JEHRHE P 25 ) % 7 B SR BRAIL R SR A S i S

— SRR E AR BAS T A RS A U TR A LA GRS
SRHELEH =TT , EBSMH R4 (protective order) . a2 BUETT R
BE I ST FHAE VR VA T ANV 1) 7 N33 2R 51k A e 4 N, B2 T4 R F5ess
JE 1B IR B SR . S EVR AR — LR R (privilege) BISCAFEA
EPEFE, AR P AT R o R VRIA IR B E Bh B EE, B a0t T SR IT 2 1]
B 585 SFAMEN, B 2 ML R R A 20) BhBham),
BIUNAE B HTEBL a4, AEE R IE A S0E 232 B ATHE 0 Dt

2.8.3 iEA

U K SRR HAR S FEN, Bt g LA (deposition) 17772
RHUIE T o XTRAT LR FEON 77, Flane v gen#i sy (potential defendant) =%,
FER, WL A REHILA TS =%, IEASA IR,
A REER A R I A B AL H B2 (subpoena) #v 4. IXSEHRTE SE[E 77k
f¥) {Federal Rules of Civil Procedure) (f&i#k FRCP) HH#E .-

Fre il N A B B L 0E 52 ] [an v e F s 4% 73 212 dr 2, 1
QO HRCUE A R S At R R B T AE R R Y 100 S i, BPASiFE FRCP R4 (H1IG
N AR ASHUE N AT 9 FF P SO A 28R E, 5 WL A B RE e & 3. IEAAE
Witk B e &0 P EIMZ S R, T2 — KA RS 51 & JFIEA
TERCH DEERE N Rixet o A V248 512 5 1E SR REAE NIE A F A, B dn—
EEP R, AERBA. R, GRS EE, AEZ MG, AR
a7 AN AR i 1) SO A H i S5 4

BT S LA FITHEAT IF A PR 2 55, E A 2 GG L3 FLBtine 7]
i 5 YOI (L. SR TE S EGHEIRIZHE A (coaching the witness) f)
W LAESE R FOVFRG o T ALTT 52 B SCPE IR R DA M, (2 E (Bt 32
T, A/ TR GRS P, B ISP R METER i . o T
% 55, B IIE R ATt 56 4%, XU 26 WS 47 E R 5 7 — B,
A0V RE N ORI A -4 S B 1 R0, A B IR N2,
IVRER T RS I PR RAER, SR T 1 BRER IR st (i
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MEEZMIRAESR, FEED LRRATD , S0 B G A B RIEBEAE H ik
o BUIEFR A& 35 5IEUCE L fidxk Tk, 2 JaHESSITH—0hE
A (transcript) , XA UEHRR K o] FAEVART B

2.84 L

FEBTZRAMENILACEEATE L 281 Bfed], EEMERXEM
AR REE AR ok . — N2 SRS S S, A RS S
R (Kenneth Starr) 5445 BH 593k i 5 R O 1R B8 78 20 R X B ek i B i
BEEEIEYE, AT REE WARTUR S RN M . ST e RS g4 5 g3, A
Bbs, FIsEE, WEAE A E AR, AEIEW. &), LEReER
MEFUG, R RFYRER, mTHRRATIE LB A BT ER (plead with
particulars) . {HSEIE/RIGAIEBIBHE/NMAMET A S BB N E G E R E, 2
SRUAIE B 52 B R 5 i D85 (deposition) FEHEAE S04 GXEEHR 2
WAMUEEIER MR , SR 2 BEAAREZ LR, flang—SRh NEIE5 N
X, AR (HAE BHikskE . HTAEZ) S5if. it iR Se A48,
B A SR IR AE, RIERFAKRD. H-#REHSHITGR CkillfuD 1
AR A 0] A3 A o e TG P e o [P 25 o SO BB , RO IX I AR SE CRABRE ),
SIEIX XA K © C B KR, A YF IR ? 55 S8 /R Jo A8 R i 2
ANGHAAL B B RE L R R RAR RN A, ST SO g, (H
AIRIEMEE, 255 R4 HAERE.

2.8.5 B

REMIERIR GB AL, KB LT LA

(—) K&z, N =J7tapaafeedm H S MR E TIE. B
E AR ZMAE AT B R 2 AL T R U P 4k I anAE =R M o i U “ Bih
” (CBRAMATED )5 1E ZEWTiZ: Canti-trust violations) f) Nelson Bunker
Hunt v. Mobil Oil Corp, 75 Civ 1160 (EW) (SDNY 1987)5:f1, ki & 7 KEVFHT
P e 5 IR A MRS TR, nTRAULRHR T —V17 . B e NUE S i F 3
R R SO S5 AT B ST o 1 =245 PR 0 0 7E AP U S A8 DU 382 4 48 40
FIXKE SR e, (BgEpR a4

“Fundamental fairness does not require that an arbitrator must hear any and
all evidence a party may wish to offer, regardless of its length, repetitiveness or
irrelevance.”

() HRFHBREZARKES. BT (Federal Rules of Civil Procedure) 4t,
VFZHITVERE 53 4MT 5L H CEF R BN (FESENAE 94 AN H X LA 20
5,000 MASEFIAHEID , NEBAFIE . GIEIZUNEGHEBA 31 &AL RN

(local rules), %4 434 44331 Csub-rules) 5 275 /> 4% fir 4 (standing orders ),
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skt 3 KA, #ESRE: “EHEANER, EWR ML (hard even to lift, let
aloneread) . ”

(=) AADEPRRXEMITYE, XD LRI E, REEHRXUT
FWAR AR B TERRIT - FHRAEI TR RA T IEiR . KEVERER
o, URATERIE R TAR R KR, BB A O, MARNEE A A FE
%, HEARAEX Bk,

(V9D 2538 WAk 2% SO TRy PR 56 [ QIR B R, BH 7= 48 % 14D 91 1R 0 20 E o
SR RE LV 5 00 47 JR) R 7E 4 5 S0 (specific documents) 28, B (Arbitration Act
1996)  section 34 HAHfMM E LAXUIT 23 )7 RS A#E (subject to the right of the
parties to agree any matter) , X J5 A IR R AN A S SCH R SR AU .

2.9 FAZEMPERAEIX T3 TH K PR X

2.9.1 FEMPER AP RIS A IEA H AR UEBR IR AL SO

e S A BT R RUTT 5 7 R 4 R AE st ) 5 BTN R B B A B
5Bt . S (Arbitration Act 1996 ) 0 i@ XU 7 245 7 0 & AN ) T il 4 kg
B3 K ESRAH I (unwilling) ITEEESE =75 /HEVFA TS (non-party) {EfEE$E it
SCA TR B B b B nm ] T, Bk B AR AR N R AR A O SRR AR

(subpoena ad testificandum) B3 UEYE (subpoena duces tecum) - 15 { Arbitration
Act 1996) Z s. 43 HlLE 1t

“43 (1) A party to arbitral proceedings may use the same court proceedings as
are available in relation to legal proceedings to secure the attendance before the
tribunal of a witness in order to give oral testimony or to produce documents®!® or
other material evidence .

(2) This may only be done with the permission of the tribunal or the agreement of
the other parties. *°

(3) The court procedures may only be used if -
(@) the witness is in the United Kingdom, and

(b) the arbitral proceedings are being conducted in England and Wales'?° or ,
as the case may be , Northern Ireland ...”

U8 S Il £E T RE A IE B SR SO

W9 BIRAGAP F AL BT 2 75 ) [Fl s ((H SR 88 =T AN B S FIEEGR Sk AF 4 T & 1F, #ihH %
B D o

120 XK BERE R R RE P AE S R L[] RIE A5 b e A8 0 [ PR 00 RIDA 2 ) #2 S [ (RE N 25 D9 40 b R AR IE
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MmEEE M, EEMEE C (United States Arbitration Act) , 9 U.S. Code
8 7F Sectlon 7 WA ATAREE T LLan 4 5 =07 AR UE S /R A v e 4 IR
BRSO o % 2 SO U I U7 ik B AT DA B AT XA B 1y 2. 1E
Commercial Metals Co v. International Union Marine Corp, 318 F Supp 1334 (SDNY
1970)56 51, AhERELE AN B T AL AR H IR SCIRIESE, A2 —2f R
B AE i SO 2 IS TR AR £ SCAT DA B0 R o 2R R0V B F U AR T A 1 3]
JE i AR, VAT i

“In the first place we would not be likely to interfere with the arbitrators’
exercise of their broad powers with respect to damages, at least as long as the
evidence sought could conceivably be relevant to their inquiry . . . . Since it appears
that the records which are the subject of the subpoena might be relevant to the
arbitrators’ inquiry in this case, defendant’s motion is denied.”

29.2 (BFIEHEAY) NEREREFE

RVER E—B T A RSN (fP ) BIE NS5 =07 . ¥ AN
AMERGIE, R KRB B Can SR A0 Zph ot 2 o EE B @ik il sk
(letter of request) ZRZEZHGIEME K E) 1. (HKAEE NAEZ R
INYY) ANiE IR EfP . W Commerce & Industry Co of Canada v. Certain
Underwriters at Lloyd’s of London (2002) 1 WLR 1323 4t 5 (Phipson on
EVIDENCE) (2018 4F, % 19 k) — 152 Para.8-40, HJFEPK W 7i3% Gary Born
541 (International Commercial Arbitration) — .

“It is sometimes suggested that the Hague Evidence Convention is available in
aid of international arbitral proceedings. The text of the Convention provides little
support for such suggestions. Article 1(2) of the Convention provides that ‘A Letter
[of Request] shall not be used to obtain evidence which is not intended for use in
judicial proceedings, commenced or contemplated’.

Despite the arbitrator’s adjudicatory powers and responsibilities, it is difficult to
describe an arbitral tribunal as ‘judicial authority’. It is equally difficult to conceive
that the Convention’s drafters contemplated that arbitral tribunals would be
permitted to send letters of request directly to foreign Central Authorities or courts. It
is somewhat more plausible that a tribunal could apply to a national court in the
arbitral seat and request that it issues a letter of request, which could be executed
pursuant to the Hague Evidence Convention. There is little authority on the
question...”

{E Commerce & Industry Co of Canada v. Certain Underwriters at Lloyd’s of
London 26, Zi&H k—ANHXRER (re-insurance) &AL, T
TFRERS 8] Q2 ffE , 0T 5 B A Ay SRS M A H SRS B IRE 2 28 N

(EFETEN) BJIESE . UEHE A 24 A ME N300 -AEE AN E AT, H
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PADETEAEIE NTE AR . T2 b 1) g VA e i i SRS, BORBEE R e /e

{Evidence (Proceedings in Other Jurisdictions) Act 1975) 2 Section 1 "~ B BIELE
HEARECLLZIK$EF) (Evidence (Proceedings in Other Jurisdictions) Act 1975) /&
XERL G uEE AZ)) E NS, Hr Section 1 € :

“Application to United Kingdom court for assistance in obtaining evidence
for civil proceedings in other courts.

Where an application is made to the High Court ... for an order for evidence to
be obtained in the part of the United Kingdom in which it exercises jurisdiction, and
the court is satisfied: - (a) that the application is made in pursuance of a request
issued by or on behalf of a court or tribunal (‘the requesting court’) exercising
jurisdiction in any other part of the United Kingdom or in a country or territory
outside the United Kingdom, and ....”

—HiIy%ERBE Y Langley K& E fiv & PO AETIE AN AEAS F03% 32 W R B A4 ) At

HAE Ak e P b A I AR IR B o (HIX AN PRE K Moore-Bick RVEEHERN, A KM
A RS . Moore-Bick KV E -
“... the word ‘tribunal’ ... is a word capable of covering a wide variety of
persons and bodies charged with responsibility for making decisions. It is, of course,
the expression normally used when referring to a private arbitral body, but can
equally well be used to refer to a court. | think it would be surprising if, in a statute
whose primary purpose is to give effect to the Hague Convention, Parliament had
intended to put private lay tribunals abroad on the same footing as judicial bodies
exercising functions on behalf of other states... In the context of this section I think
the word ‘exercising jurisdiction ... in a country or territory outside the United
Kingdom’ are not used in a merely geographical sense. They are used in the sense of
exercising control over the relevant country or territory and denote the exercise of a
jurisdiction of a public and not a private nature...”

FE IR 1 [ bR 57 51225 02 2 T o ol A s 1832 ) CUNCITRAL Model Law,
AR CORYEIED) D I TAEMR S d (A7 Howard M. Holtzmann 5&45 1 A Guide
To The UNCITRAL Model Law On International Commercial Arbitration) —45) &
REP A AP 5 A E HGIE AT AT P 18, 0 88 A8 AE R e vk ) AR il &t Xt
A% JE TE 1 I Ay BB XA o) @58 A X Gl RS A 20) kA

(protocol) X CAVRBIR S fh k. IXAE 1% 761 TUAHE it

“The Commission was also in agreement that the question of international
assistance in the taking of evidence in arbitral proceedings should not be governed by
the model law. It noted that the Hague Conference on Private International Law was
studying the possibility of preparing a protocol to the 1970 (Hague Convention on the
Taking of Evidence Abroad in Civil or Commercial Matters) to extend its application
to arbitral proceedings and that the Hague Conference would be interested in the
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views of arbitration experts whether such a protocol would be desirable.”

{H7E (Hague Conference on Private International Law: Special Commission
Report on the Operation of the Hague Service Convention and the Hague Evidence
Convention) (28 Int’l Legal Mat. 1556, 1566-67, 1989) H & 31JiX /™ ] 51 % £ 1985
R, HUCONEA R GRS A Z)) R FH A 28 7oK, &a
XT sz ijéﬁ

“the matter had been discussed in 1985 and it was felt there was no demand for
making such an extension. The laws of some countries did however provide for
judicial assistance in obtaining evidence for arbitration, and the Convention could
then possibly be used to obtain evidence located abroad. Although the wording of the
English text of Article 1, paragraph 2 of the Convention seemed to exclude this
possibility, the French text was more general.”

MEELLEFTE, HAl GBI AZ)) ANIE A i E b b 25 40 B 254 [E B
WA O . £ 7] 15 3% Alan Redfern 5 Martin Hunter 4 3% [%J¢ Law and Practice of
International Commercial Arbitration) (2004 £, % 4 fix) —FH) 365-366 T fif
Pi:

“TAKING EVIDENCE OVERSEAS

The Hague Convention of 1970 does not apply to arbitration. Accordingly, there
is no method of compelling a witness who is not within the jurisdiction of the court of
the place of arbitration to give testimony. 121 However, some states have legislation
which enables arbitral tribunal sitting in other countries to obtain evidence from
witnesses within their jurisdiction!??, either at the request of the arbitral tribunal itself,
or on the application of a party. The Model Law also envisages this possibility; it is to
be hoped that countries adopting new legislation based on the Model Law will add
this facility as a feature of court support for the arbitral process.”

7E {Arbitration in Hong Kong — A Practical Guide) (2017 &, {4 hR) &2
Para.24.050 (ZE# R B 5X 5 CEITAE) i

“Investigation and collection of evidence is often difficult in international trade
and shipping as quite often such work has to be conducted internationally or at least
in more than two countries or jurisdictions. Subpoenas of witnesses or serving of a
witness summons does not apply to witnesses residing outside the jurisdiction.
However, it is frequently the case that overseas witnesses are the most important
witnesses in shipping and international trade arbitration. The Hague Convention of

120 R HAP TR RSN AN E FIE N AR, BRI ATIGE G580 0 3kAE) .
122 fltnFm s, B0 1929 4F (The Swedish Act) 2 S.12,
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1970 on the ‘Taking of Evidence Abroad in Civil or Commercial Matters’ does not
apply to arbitration. A party in the middle of a string of contracts can be left ‘high
and dry’ when being claimed against, without the necessary information and evidence
to assist in the defence or grounds on which to consider settlement.”

2.9.3 ZEA - FEEHP B EGIE B 5 B

H B F R INEIE AR S S E A LA, BlinEAE Y 2.7 RO & 1R5%
{US Code) Title 28, s.1782 HIBEFLLVET, SEEMNMBIAMNEERE CA#5G
B EFESNE PR T ) 7R3 EEE A R EOE, EEAEXEAHER.

JEE S AN EEWEREF SR, V2 R R AR E K E X
CBIUnAb 5 BOHINIE ) ) B 2 Rk B — Le 4 S HAIE I 1 58 — 7 (&4
SARFE A RE BRI R L ARATEE) FIFTE B AEAS B0, 32 0 R e (R A
LW VEGE—FE, JEETEREE T LUARYE (Arbitration Act 1996) 2 s.44 Hir B4 E
fREEERGIE, (2 s.2(3)tL AR UL I W B B IANNAIE S (inappropriate) , HEfEV%
Bg il P ASE 2047 (0 & 3R o T HR OB N 200 1R 3 PO B EH 1 A 10 AR [y e 35 Bh b
[ A Rl 9 an Bk it 2 A B i N3 HA SRS A JCUEYE 4 . 1 a0 SR e [EV2: B
I HE N AR E SRS A JCUEHE, B ana] DL R kB i 5 B, iR e
A RN AN IE B i AR i 4 - 1E 40 Morison K32 B 7E Econet Wireless Ltd v. Vee
Networks Ltd (2006) EWHC 1568 {7l H 4t & & 5 B je H RN Ak, i

“Absolutely no reason is advanced in support of a proposition that the English
court should make an order in support of a Nigerian arbitral process and there is no
such reason that can now be advanced. In other words, unless Econet could show a
good arguable case for arbitration in London, the court's powers under section
44 could not be invoked. The Judge may well have been misled into thinking that it
did not matter who was right about the location of the seat of the arbitration because
of the statutory provisions to which counsel had drawn attention. In fact, none of the
Respondents had or have any connection with this country and had the long arm
reach of section 44 been invoked the first question would have been: ‘why are you
asking for an order from this court?’ ... English Law is not the procedural law of the
Nigerian arbitration and nor are there assets here. As Mr Brindle QC (#HiF AN CH
A7) submitted on behalf of the Respondents, ‘The natural court for the granting
of interim injunctive relief must be the court of the country of the seat of arbitration,

)

especially where the curial law of the arbitration is that of the same country’. I agree.’

7 7E U&M Mining Zambia Ltd v. Konkola Copper Mines Plc (2013) EWHC
260 (Comm)5G], Blair KikE K.

“ Russell on Arbitration (23" edn), ..., adding that where the seat of the
arbitration is abroad, the court will need a very good reason to exercise its
Jjurisdiction unders. 44 . I accept this as a correct statement of the law, noting
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however that it runs contrary to U&M's case, because it recognises that the power to
grant interim relief is not confined to the court of the seat. What it shows, in my view,
is that a party may exceptionally be entitled to seek interim relief in some court other
than that of the seat, if for practical reasons the application can only sensibly be
made there, provided that the proceedings are not a disguised attempt to outflank the
arbitration agreement.”

ETLE ORIR) AR P BNIUIE 26 302 56 27 2%, AR R
“COURT ASSISTANCE IN TAKING EVIDENCE

The arbitral tribunal or a party with the approval of the arbitral tribunal may
request from a competent court of this State assistance in taking evidence. The court
may execute the request within its competence and according to its rules on taking
evidence.”

AERW (PPEZEHY (55 609 Z) 2 60 2c il e
“RUE R P TR B I HIA T

(1) JRAIZJE TP — 77 99, B OB 200 2/ B B 78 LIS A 77
TFHIHEFTIFRESF, ] $ —

(a) TEHITPEIE. TPEAFE/F T — B & 5B iR IR IRE 1]
Gt B IE 1 K 2

(b) FEMAENTH TILFAEFEA, BT 1T T 7 d T R 2 i 4 o

(3) AHKLETHIRT, A HI R AIESETTIE, A2 7 TR 4 56
B/ —F AT AT -

(6) LB B8 ISP 7 T HI T FE Pl = N 1 % PR/
FE G /8 T F] FR 35 K5 P2 (T 1 N 55 DY 2 2 2 S ) A AT 1 1783 (AT A2 M
I B REGRAZG ) BTG T SR A2 77 TR (1) s 1F i i

(8) FERRIE (1) A FLAE B LN 77 (T HI 13 FE /7 T T 1ERR AT SR IR
JEAL LU T F S ——
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(a) ZIRTTAEHTIE T B il LS T (T I e/ K

(b) ZINTH I, EXFIEETE LU TN %37 A #
AL EFERNNL IS, BRI I #e I fe 7. 7

ChnsB o 2 2 4 1 5D
2.9.4 KfPEREH /A8 X FE AL i S PAT

AP EE [y 2 5 /8538 4 (order and direction) % AN Fi fr 24T, 1E
{ Arbitration Act 1996) 2 section 42 &L A LAFAT FP 8l 1K) % o SR 2
(peremptory order) :

“(1) Unless otherwise agreed by the parties, the court may make an order
requiring a party to comply with a peremptory order made by the tribunal.

(2) An application for an order under this section may be made—
(a) by the tribunal (upon notice to the parties),

(b) by a party to the arbitral proceedings with the permission of the tribunal
(and upon notice to the other parties), or

(c) where the parties have agreed that the powers of the court under this section
shall be available.

(3) The court shall not act unless it is satisfied that the applicant has exhausted
any available arbitral process in respect of failure to comply with the tribunal’s
order.

(4) No order shall be made under this section unless the court is satisfied that the
person to whom the tribunal’s order was directed has failed to comply with it within
the time prescribed in the order or, if no time was prescribed, within a reasonable
time.

(5) The leave of the court is required for any appeal from a decision of the court
under this section.”

A (hESEB) (36 609 T (EIX 7 M2 EMR L, 5 61 FME &
T2 Bt AT LA B IRAT A1 [ b R B F) iy /4 4 -

“W)PREBL 1B 7T IS B, AN iE A2 1 7/ B 278 LIS Y
TrTEHIH], 2] AT RA 5 8 H9 JR A 2 fee i S 275, LIy 2C ) 4
17 ARBERGIEEFH T, T A 2L 5 AT
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QYA — 77 F K A AT 1 B o LS T F 1 1 i 275, W %
Ty AR i S ELTT o [ B HE LB T 2 T Y i S A5 s 996
HEGFRE, TR LT ESEA TG T S AT 2% S 275 6 A o

(3) R iV SE LR U V) kAL FIF S, A I Ko S 2 HG o 99K, B RH
o

(8) 201 JR 142 JEE RGE IR (L) ik A T 47 T, 2 RE T 267895 (1) s L T3 7
[EFTAAFFE RS 2 R FE L VF o

(B) At d H i S 2 T7r, Cftlit . 7 IR KD

{H UL b Sr ksl A B IR R M AN E 1 28 =05 AR YRV J7 VR IR B BRSO 12
RAIASGE A N o AR — 1 By B BT I ) A B 1 AE A s IR 2 S 1R i 42
AL 1 S AE R 1 iy 2 8387~ Corder or direction) , {HiZ% 43 5 A E1E, shnl
PUARHE F IR ¥ 0 3732 46 S [m) s JR IR 122 & (Court of First Instance) H1iE/F Hi5%
Hil4 o W E PR BAAHE 2 WX X RS rEk e, &8 (8dea.
) AR AR AR W 2 BHE At ] X e [ 51 4 (X B SR
By HEEE 7 S Al B 2 58 =J74EUFAT77 (non-party) WA B §%
B, ToiRE XX e NAE i ay 284, At LRI S0 41 [ (1) A vk R 2 B e
AT B 2 B da s, AR A T ] /L,

B, IR 1] A 2 B B A g 1 IR A 20 VR XS 7 A B A HE PR R A ke
£ 1985 4F [ bR S 3Eab A TR H B, BT LUS I FRSRAK . BN R A R
FHEBrAAES (Hague Conference on Private International Law) XX /> [a] @
ATV, B i Sl R QIR A L) (B 2L R FH L, Fhe
A—FEHI S5

2.10 AENIRAESN S E IR RIS

B 7RIS, RPWEXHE (Regulatory). HTFHUENRITER, MEHE
FRI G — BB E A RS I8 1 [ BbE 2 & o U T 2 BB iR I AT, AT
ek R E T, W E RAEELMER. EEE™ERVEREE (Serious
Fraud Office, f##k SFO) i Wi David Green CB QC 7E 2014 “Effriit, SFO %t
[ —Le PR F I WA KERIESAEIMNABhrLEE:

“...the SFO is not a regulator, an educator, an advisor, a confessor, or an
apologist...the SFO is a law enforcement agency dealing with top end, well-heeled,
well-lawyered crime. We enforce the law in our specialist field.”

I AE F I AR SO A% 21 A0 ] 1) B B0 w) BRIR 55 28 A R AR A 5, T
CLAn SRR WA TCvE B A5 A 40 B R YR , R AR e A TR S0 e T P 4k H 38
B EAH S5UEYE . 5JE R (on the application of KBR Inc) v. The Director of
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the Serious Fraud Office (2018) EWHC 2368 (Admin) %% 51 5t i K 3% 75 T ) F+13 o

SFO /&t Unaoil WikZ 5 TATIEIE SN, T&AE 2016 F£H44 1% Unaoil )i
B, MAE & B —a14 4 KBR Ltd f)AF M 1996 i HI6Z5(T Unaoil 244t
FriB %M RSs. T4& SFO 7E 2017 46X KBR Ltd (7, PF% KBR Ltd
i Unaoil 17016 .

M4 (Criminal Justice Act 1987) 2 Section 2(3)¥H5E SFO A Kt @ %1 (af
FRA Section 2 @A) SRGIAS N 7] [H1 25 7] B SR AL S A«

“The Director may by notice in writing require the person under investigation
or any other person to produce at [such place as may be specified in the notice and
either forthwith or at such time as may be so specified,] any specified documents
which appear to the Director to relate to any matter relevant to the investigation or

4

any documents of a specified [description] which appear to him so to relate.’

MR Section 2(13), WIREA BB LR H5cH G BB, Rty ol F
JLaE.

SFO 7 2017 4F 4 H X} KBR Ltd fi{ ! T Section 2 @ %1F5, 1 KBR Ltd —JF
LR ST T A ER . HE] T 2017 4£ 6 H, SFO FFUAMA%E KBR Ltd [RE2
a), ELEEM KBR Inc 7£ KBR Ltd 5 Unaoil (IS {Eh#3iE 7 EE A, 4
F5 1] Unaoil i KEAFEK. 7£ 2017 4F 7 H, SFO 5 KBR Inc %4 1 7EA& 0 1
A A, SFO 3K KBR Inc YR H & /2 AR R 2@z hn. fhiihx i
2RI ZE ) KBR Inc fi ! Section 2 3@ 4145, {HAnHR RAAIMSN, KR
] e RN WA AR E P i@ . f£214, SFO X KBR Inc i
7 Section 2 JHEZNFE R KBR Inc #&4E—L87E S FH B34, HB B PILIAS T
Z N2 KBR Inc B A R FA+: (corporate secretary) .

KBR Inc 2T PLF 3 A5 Ak B B i 6 SFO 7E 7 H U 2 — 47 Section
2T REVEE N (udicial review), 453K 75 @iz &S5

(—) SFO 3R 3 [E A w) $2 4L 7E 52 [E B3 4 SCAFJg TR Cultra vires);

(=) fE SFO R¥EA R HIAH EAEE PP E (Mutual Legal Assistant Treaty )
AL R A R ZR A BIRIE LR » SFO 4744 Criminal Justice Act 1987)

123 REONARZRW EE GEEAFR) SHEERERE, bl GRIIEEAL) NEH . X BEAHEZEED
Bi#h5E (Mutual Legal Assistant Treaty) J&PIANE X EL D B HARTI L5620, 1) HoA 6 X Sl R IR 3145
FREFEIESE, BAERTIOR. Bl RIS A AU ANERESE, DUERE— PR R X
R A T B TR S R R % . S8 A AHOGH (Crime (International Co-operation) Act 2003) 37.3%, 5
B[ VT SLAH LR P B P R B S B X 44 BT A

https:/www.gov.uk/government/publications/international-mutual-legal-assistance-agreements N %%, it G A
KM MBS B BB (5 525 B Srvk, 5FMAT AR EIEH P e 0 B S EcH X 1) 44 5
AJ7E https://www.doj.gov.hk/sc/laws/table3ti.html %o
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Z Section 2 T FIBUR R VR R

(=) 1A R Rl HBAE S E 20 2 WU 2 7] B 53435 Section 2 I A2
jE:'I:)L%E/‘JO

{H3X 3 AN AR aE 4

(—) X R %50 B E 4+ . KBR Inc Ay (Criminal Justice Act 1987)
2 Section 2(3) N REFE S ALt (operate extra-territorially ), Kt SFO ASFEXT 4k
AT Section 2 JEENPE R FEHEAE AR WEAM ANE (1) S . T SFO AN
(Criminal Justice Act 1987) 2 Section 2(3)% A Mt R, AHSALEHE T SFO
AAOHE SRS, HinE7Ei%/%H KBR Lid {F9 KBR Inc F9eE 12
F), U7 A B 22 (8] FEAN ST S I (inter-dependent) , T2 H AW R 5 E VL R .

ERBAE B T XTI e 5 RE 80508, Section 2(3)AARRELE — € 1K
LS EBE AN, 5 W) 5 [ 2 =) AT DLE ek SO SO A R 55 A 1 D7 U b
Section 2 MAITER, X EIRSTM SFO & 9L [E A & FEA N & &S50 5
FAFIIBE ST o VAR N IR I R RE 2 R E AN E A A 5 1 A 2% KR

(sufficient connection), SFO Htr] LAl iZ4hE A Al i Section 2 @ E1Th, R
Se AR AL NG AN AN E S . A SRHRAT K WTT

“Accordingly, I would conclude that the extraterritorial ambit of s.2(3) is
capable of extending to some foreign companies in respect of documents held abroad.
For my part, however, I would not go further and say that the reach of s.2(3) extended
to all foreign companies in respect of documents held abroad, subject only to the
safeguards or limitations in ss. 1 and 2 of the CJA 1987. As it seems to me, the right
answer ... is a ‘nuanced answer’: 5.2(3) extends extraterritorially to foreign
companies in respect of documents held outside the jurisdiction when there is a
sufficient connection between the company and the jurisdiction. It may be noted that
the potential relevance of the documents to the investigation is not the basis of the
challenge.

As it seems to me, a number of considerations strongly support this conclusion:

i) First, the starting point, as already suggested, is that s.2(3) has at least some
extraterritorial reach in respect of UK companies with documents held outside the
jurisdiction. That is a matter of subject matter jurisdiction. By contrast with SOCA v
Perry (Nos 1 and 2) [2012] UKSC 35, this is not a question of judicial legislation,
here, provided only that the starting point is well-founded, s.2(3) already has some
extraterritorial application — a feature which any construction of s.2(3) needs to
accommodate. The question is the extent of the extraterritorial ambit in respect of
foreign companies.

ii) With regard to foreign companies the ‘sufficient connection’ test strikes a
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careful balance between facilitating the SFO's investigation of serious fraud with an
international dimension and making excessive requirements in respect of a foreign
company with regard to documents abroad. The existence of some extraterritorial
reach guards against the risk of SFO investigations being frustrated or stymied while
the requirement of a ‘sufficient connection’ justifies the extraterritorial application
of s.2(3) by reference to the foreign company's own actions linked to the UK. This is,
accordingly, a principled balance.

iii) As demonstrated, the test is consistent with that adopted in the insolvency
area ..., where other important public interests are involved. Here, as there, it avoids
the adoption of rigid, extreme and, to my mind, indefensible lines. ...

iv) Furthermore, the SFO accepts that any s.2(3) notice must be given to a
person (individual or corporate) within the jurisdiction. There is no question,
therefore, of the notice being sprung on some unsuspecting corporate entity out of the
Jjurisdiction without prior warning.

v) The test is easily workable. The Director would be required to apply his mind
to the test before exercising his power to issue a s.2(3) notice. No practical difficulties
are involved; instead practicality and common sense justify both the extraterritorial
reach and the limit suggested.

vi) The test is necessarily fact specific, thus permitting practical justice in the
individual case. There would not be a closed list of factors but it is likely that relevant
factors would closely resemble those referred to by Sir Donald Nicholls V-C in

Paramount (ULIEPIARE FZAZ) .7 ONEBE sy EEE R

KT AR “HRWEELR” LAH L Section 2(3)[H4ME /A &) fif i 045 1)~F
7, Gross KiZ'E 5/ H T Donald Nicholls Ky%E 7E Paramount Airways Ltd, Re
(1993) Ch 223 5151 Hh F1 2 1) 25 18 FF 255t HH AT 1R 2% Ak DR 3R BT 0«

“Thus in considering whether there is a sufficient connection with this country
the court will look at all the circumstances, including the residence and place of
business of the defendant, his connection with the insolvent, the nature and purpose of
the transaction being impugned, the nature and locality of the property involved, the
circumstances in which the defendant became involved in the transaction or received
a benefit from it...whether the defendant acted in good faith. The importance to be
attached to these factors will vary from case to case. By taking into account and
weighing these and any other relevant circumstances, the court will ensure that it does
not seek to exercise oppressively or unreasonably the very wide jurisdiction conferred
by the sections.”

ELESEH, BTN KBR Inc #t#E T KBR Ltd 5 Unaoil & 215 % HE,
e 5 4B T BT AT AT R (2 SFO EE % 00D, P LAA T e KBR Inc
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M SFO X} KBR Ltd 1747 A& R 25 k. Rtk KBR Inc 5% [E A 2 5Bk
%, SFO n] DL{E S [E 3% Py 1241a) KBR Inc {5 H@E 5015 .

()RR = SFO WML A, A5 B B Bl P € 5 Criminal Justice Act 1987)
FEPAL P ARR] . SFO 7] DL H AT E A (discretion) #7E & i Section
2 3@ F1 . SFO W r] HeAA I S (3 FH Ik B Section 2 38 K051 AN A& il i AH vk
A B b e B R ANEE AL (AN s R A A J KO B, W SR vT RE A Ak
B RHLCEA . BB ERIERIN T EaF g iReE.

(=) W HRE R Section 2 JENF A% Y I 2E B N AN AR =] (fCFE
A . ¥:BEIAA (Criminal Justice Act 1987) TR A KA IR FUTfT T “i%
ik (service) KM@, 5] AN CPR T iERE SCAFIEIE I E RS L. 154
FAAL IR AERE TS B A AR R AR S ], T AR A m S5 U A A L)
223 FIT L2} il a] DA A 74252 Section 2 JEHIFE, AT B 2 HAMAT AT
[P R E K

AU B, RESNER AR SRS E AR A LK R, FHA
RFHIAETLE, SFO whaT LA H Section 2 3@E1T, Bl ZER A8 E 1 2 =] $2 4t
TRAFAEHESN HPE B SCAFLAB B SFO A& . T A 2R A B 2 R AN, st il
FHRTE.

FEIAE T IR, REH T SO B2 =0 (Cloud). = RS HIEIE
T PRI AR 55 25 T REAE MG AL, 3K — R AN VLB 5 Hh 48 4 /8 g & TOIEAE AN AT
B IS T ARG AR Ay RAE a5 o XX RUVE LA R R B 2 IR E AR,
F E B 5K 2014 FETFUR IR0 R 75 A 8 15 A7 1 7 5% 7R == IR S5 28 B0 A
S H0H ) A2l — MBI B DN T RO FpE L, SEETE 2018 4FHNI
NiiEd T (Clarifying Lawful Overseas Use of Data Act) (B{{&#X (Cloud Act)).
HNBEF 7 AN ER Ty, — A2 56 1 A 7 IR 55 v A i LA (possess). §E
& (custody) EUEFE (control) HIEHE, JoibIZEE & 47 i 78 55 1B B P Bt o«

“A provider of electronic communication service or remote computing service
shall comply with the obligations of this chapter to preserve, backup, or disclose the
contents of a wire or electronic communication and any record or other information
pertaining to a customer or subscriber within such providers possession, custody, or
control, regardless of whether such communication, record, or other information is
located within or outside of the United States.” (NI 2355y 225 158D

124 {H SFO NRERLIESE AP M B EEA B 4N E 2 F5 8 H Section 2 1B A1, B ATE L SFO — & E % 5Kk KBR Inc
FLR H R 0L BB E B S il

125 R ) AN E N ik BB I, A [EIRE AR BT, BILE S L AR 0 [ A T BRI A
WoEREk . X—k, ATk EERE A 7ERER S T LR SIFIATET .

126 RALEE )\ ZERT LT SR EE A VEA AN

121 £ {Cloud Act) @5, ZEM4IIHI T EEA SFRE S, Bl kG K E & ifF: United States v.
Microsoft Corp, 584 US _ (2018).
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73— A E8 4y & (Cloud Act) 7o V5 1d& #% #F B BURF  (qualifying foreign
government) 75 3 EBUFZEITITEMIE (executive agreement) J&, [7]352 [E 53 A
A EE B2 R R O () i 2« BT A4 B T &M A EBUR , (Cloud Act)
FIrE B2 L8 4h EBUR ) 1 N 323k 5 A2 HA R 2, AFs 0 FLE kAT, 21
PRAL T XFBEFAR A BACH] 2 0% B S i AR 7 B R 3755 . BRIL 2 #F, {Cloud Act)
T A1 ESURT B R TR B i A R SR FE , HTRIEA R, X
AT

EFFERE 50N, 98 E W 4AHEDE ( Crime (Overseas Production Orders) Bill)
SEE e AN A B RUR AT AR IE D AR R B R  HL RN, AL
R T EHAE WM 7 K o AL T 2 (Cloud Act) X 3& b BURF I LK 1 42 e ]
HEREZALEI A — A58, B 38 [ 2 o K I3 [E A w5 A SR F i . AR

{Crime (Overseas Production Orders) Bill), 7Ei&E 5 N LG T, JeE7LRE Al LA
{EH 5B % % (Overseas Production Order), #5RAN NBLZA 7] LA LA
L -

“A judge may, on an application by an appropriate officer, make an overseas
production order against a person in respect of electronic data if each of the
requirements for the making of the order is fulfilled.”

MABGEH FEREI AL ZH (constable). Fids KR E i (officer
of Revenue and Customs ) =l 13717 N & R %€ A i (person appointed by the
Financial Conduct Authority to conduct an investigation) LA [ 4% K Fi il & BN 4
A 45 52 ) 1 (person of a description specified in regulations made by the
Secretary of State). 7EJef% 2%, BUR T AL Z /R 22 HHE SFO it &AAT 14
A A 51 (accredited financial investigator). R4l 71 (counter-terrorism
financial investigator). fE 73 = I EFEHL T 1% H  (procurator fiscal) .

i JE B R U )2 o 18 A2 ( Cloud Act) I8 /& ( Crime (Overseas Production Orders)
Bill), X} B#R 2 B HE M AR AR SO o BFRTARB S, SFO idJ2 75 EEAKO
(Criminal Justice Act 1987) Z Section 2 541 HIiE B 1€ F IR ) 5 0%

128 B0 RHEVFIAN GREFERR AZ)) KA R R+ 55t 5 E k.
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